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(i) 
QUESTIONS PRESENTED 
Did the District Court commit reversible error, as follows: 


1. In failing to find that admitted irregularities in the proceedings 
before the Board of Zoning Adjustment deprived Appellants of a fair hear- 


ing and due process of law? 


2. In failing to find that the Board of Zoning Adjustment exceeded 
its delegated authority, usurped the powers reserved to the Zoning Com- 


mission, and performed a legislative function beyond the scope of its au- 
| 


thority ? 


3. In failing to set aside the order of the Board of Zoning Adjustment 
on the ground that the Applicant failed to sustain the statutory |burden of 
proof imposed under Sec. 8203.8 of the zoning regulations ? 


4. In finding there was substantial evidence to support the action of 
the Board when in fact and law there was no legal evidence to support the 


Board's action and order? 


5. In finding that the action of the Board of Zoning Adjustment was 
not arbitrary or capricious when in law and in fact the Board abused its 
discretion and its action was contrary to the evidence, inconsistent, con- 


tradictory, discriminatory, and had no rational basis ? 


6. In failing to resolve the important issues of law presented in Ap- 
pellants' complaint for declaratory judgment, without sound legal reasons 


for such failure? 


7. In denying Appellants’ motion for summary judgment and granting 


the motion for summary judgment of the Appellees ? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE ‘ 

1. The Parties and the Property Involved 

2. The Special Exception Sought 

3. Factual Background 

4. The Initial Hearing Before the Board 
(a) The Case on Behalf of the Applicant : 
(b) The Case in Opposition to Granting the Exception 
(c) After the Hearing 

5. The Order of the Board 

6. The Limited Rehearing 


7. Proceedings in the District Court 


CAN NATQAAMRMAHA oo Ph fh wo wo ND WD 


8. Applicable Statutes and Regulations 
STATUTES, REGULATIONS AND RULES INVOLVED 
STATEMENT OF POINTS 


SUMMARY OF ARGUMENT . 


A. The District Court Erred in Failing to Find that 
Admitted Irregularities in the Proceedings Before 
The Board Deprived Appellants of a Fair Hearing 
And Due Process of Law . : 3 : : 3 


. The District Court Erred in Failing to Find that 
The Board Exceeded its Delegated Authority and 
Performed a Legislative Function Beyond the Scope 
Of its Authority ‘ : e 


. The District Court Erred in Failing to Set Aside the 
Order of the Board on the Ground that the Applicant 
Failed to Sustain the Statutory Burden of Proof Imposed 
Under Sec. 8203.8 of the Zoning Regulations . : 


. The District Court Erred in Finding There was 
Substantial Evidence to Support the Action of the 
Board When in Fact and in Law there Was No Legal 
Evidence A ‘ . 5 E : ‘ E 5 


- The District Court Erred in Finding the Action of the 
Board Was Not Arbitrary Nor Capricious When in Fact 
And in Law its Action Was Contrary to the Evidence, 
Inconsistent, Contradictory, Discriminatory and Had 
No Rational Basis A : . F 


(iv) 


INDEX 
(Cont'd.) 


F. The District Court Erred in Failing to Decide 
All the Material Issues of Law , 


ARGUMENT 


I. Admitted Irregularities in the Proceedings Before the 
Board Deprived ecaareas of a Fair ee and 
Due Process . , 


A. The Decision of the Board, on Its Face, Was Based 
Upon Evidence Obtained Ex Parte and Not a Part of 
The Record of the Public Hearing 5 


1. The Results of an Inspection of the Property 
By the Board, Which Formed the Basis of its 
Order, Were Not a Matter of Record : 


Ex Parte Material Submitted After the 
Hearing Had Closed 


B. The Time to Present Testimony and Argument on the 
Ex Parte Material Which Had Served as the Basis of 
The Board's Original Decision Was Arbitrarily Limited 
To Fifteen Minutes 5 ‘ . 5 ‘ : 

. The Record of the Hearing Before the Board Was 
Incomplete, Inaccurate and Distorted, in that Relevant 


Testimony was Excluded or cage cena or eo easier! 
Reported é r 


II. The Board Ignored arene: Ocenia in the Zoning Act, 
Exceeded its Delegated Authority and Performed a Legislative 
Function : : : i - é : 7 ‘ . ‘ 


A. By a Series of Special Exceptions the Board Has Now 
Established a School and Non-Residential Use Zone in 
An R-1 District F 3 ; 


- The Board Created and Used a New and Different 
Standard for Granting a Special Exception, and Thereby 
Amended the Regulations in Violation of Sec. 8 of the 
Zoning Act 3 ‘ s 


C. The Board Usurped the eels of the Zoning 
Commission to Regulate the Use of Land 


- The Applicant Failed to Sustain the Statutory Burden of 
Proof Imposed Under Sec. 8203.8 of the Zoning Regulations 


. Decision of the Board Was Not Based on Substantial 
Evidence E 


A. Evidence Did Not Establish Any of the Required 
Conditions Set Out in the Regulations 


1. No Evidence as to Noise 


(v) 


INDEX 
(Cont'd.) 


- No Evidence That the School is Not Likely to 
Become Objectionable Because of Traffic 


- No Evidence That School Not Objectionable 
Because of Number of Students ‘ 


- No Evidence That Ample Parking Space is 
Provided for Visitors ow to Come to the 
. Site by Automobile . : 


- No Evidence that "Otherwise Objectionable" 
Conditions Would Not Be erica to Become 
Objectionable . . 


- No Evidence That the Proposed School is 
Reasonably Necessary Or Convenient to the 
Neighborhood it is Proposed to Serve 


- Special Exception Not in Harmony With eee 
And Intent of the Regulations . 


. Evidence in Opposition Nullified Any Presumption 
Which the Board Gs Have Drawn from the peeyeen 
Evidence ; 


9. Mere Statutory mines Tieaseuates 


. The Board Abused its Discretion and its Action Was 
Arbitrary and Capricious ‘ ‘ - R 


- The District Court Erred in ark to Decide all 
Material Issues of Law F 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,660 


RALPH ROBEY, et al., 
Appellants 
v. 
JAMES E. SCHWAB, et al., As Members 
of the Board of Zoning Adjustment, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The District Court had jurisdiction under Title 11-306 
District of Columbia Code (1951 Ed.), and Title 28, Sec. 2201 
States Code. 


et seq. of the 
of the United 


This Court has jurisdiction under Title 28, Sec. 1291, United States 


Code. 


Appellants, plaintiffs below, residents of the District of Columbia, 


filed a complaint for declaratory judgment and injunctive relief (J.A. 5), 


against the Appellees, Defendants below, constituting the Boa, 


rd of Zoning 
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Adjustment, an agency of the District of Columbia government, to review 
and set aside an order of the Board granting a special exception under the 
zoning regulations for the construction of a private school on behalf of 


Appellee Patrick A. O'Boyle, intervenor-defendant below. 


Appellants filed a motion for summary judgment (J.A. 29); Appellees 
filed a cross motion for summary judgment (J.A. 179). After hearing, the 
District Court, by an order dated June 15, 1961 (J.A. 192) denied Appellants’ 
motion for summary judgment and granted the motion for summary judg- 


ment of the appellees. 


A motion for rehearing was denied by the District Court on July 17, 
1961 (J.A. 195). | Appellants filed Notice of Appeal August 7, 1961 (J.A. 196), 
and an order extending time for filing and docketing the appeal to and in- 
cluding September 30, 1961 was signed and filed on September 12, 1961 
(J.A. 197). 


STATEMENT OF THE CASE * 
1, The Parties and the Property Involved 


Appellants and Plaintiffs below are owners and occupants of a one- 
family detached dwelling at 2926 Garfield Street , Northwest, in the District 
of Columbia, in a subdivision known as "Woodley Hill", in an R-1 zoned 

residential district. The residences in ''Woodley Hill" have an average 
capital investment of Sixty Thousand Dollars ($60,080.00) (BZA, Mar. Tr., 
J.A. 94). 


Appellees, Defendants below, are members of the Board of Zoning 
Adjustment of the District of Columbia (hereinafter referred to as the Board), 


the Director of Licenses and Inspections of the District of Columbia, and 


For the convenience of the Court references hereinafter abbreviated are as foi- 
lows: Joint Appendix, J.A.__; Transcript, March Hearing before Board of Zoning 
Adjustment, BZA Mar Tr. J.A.___; Transcript, Rehearing before Board of Zoning 
Adjustment, BZA, July Tr., J.A.___; Appendix, Appellants’ Brief, Appel. Appendix 
P. ___; Hearing on Motion for Rehearing before District Court, D. C. Tr., J.A. ss 
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Patrick A. O'Boyle, Roman Catholic Archbishop of Washington, a corpora- 
tion sole, (hereinafter referred to as the Applicant) , Intervénor-Defendant 
below, owner of a one and one-third acre tract of unimproved land known 

as Lot 811, Square 2113, located at the northwest corner of/29th and Gar- 
field Streets, Northwest, in the District of Columbia, adjacent to Appellants' 
residence, and applicant before the Board for a special exception for a 
private school. 


2. The Special Exception Sought 


On January 29,1960, the Applicant filed an application with the Board 
of Zoning Adjustment, under Sec. 3101.42 of the zoning regulations for a 
special exception to erect a three-building private school and convent 
(J.A. 287) on said unimproved one and one-third acre tract pf land. 


3. Factual Background 


The Applicant now operates a school located on Woodley Road and 27th 
Street, Northwest, (BZA, Mar. Tr., J.A. 42) in an R-3 zoned neighborhood 
of row dwellings, two blocks distant from the Woodley Hill area and directly 
across the street from the Sheraton Park Hotel on Woodley jRoad. The 
school has been established at this location for more than thirty years, and 
has a present enrollment of 197 students (BZA Mar. Tr., J.A. 43). 


In April, 1955, prior to the development of the Woodley Hill subdivi- 
sion, and while the unimproved tract of ground herein was "isolated", the 
Board of Zoning Adjustment granted a special exception to this same Ap- 
plicant for limited and restricted use of the property herein as a playground 
for the pupils of the present St. Thomas School (Complaint, J.A. 16). This 
special exception for limited and restricted use was extendéd in April, 1957 
for a period of five years (Complaint, J.A. 16). 


Adjoining the property involved herein on the West (Garfield Street) 
is the Maret School, another private school, for which the Board of Zoning 
Adjustment granted a special exception in June, 1951 (J.A. 168). In April, 


1960 (one month before granting the special exception herein) the Board 
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granted the Maret School a further special exception to permit the addition 
of a combination gymnasium-classroom building and parking lot, with ac- 
cess driveway from Garfield Street, directly opposite the residence of the 
Appellants (J.A. 168). Adjoining property on the north (29th Street) side of 
the proposed school site is occupied by the Swiss Chancery, also permitted 
under a special exception granted by the Board of Zoning Adjustment. 


4. The Initial Hearing Before the Board 


(a) The Case on Behalf of the Applicant 


A public hearing scheduled for February 20, 1960 was postponed for 
one month because of the Board's failure to notify property owners on Gar- 
field Street (J.A, 169). At the postponed hearing, held March 23, 1960, the 
Applicant offered in evidence "consents of 70 property owners" (BZA, Mar. 
Tr., J.A. 37), introduced plans and a model of the proposed three-building 
school and convent (BZA, Mar. Tr., J.A. 37), brief testimony of the archi- 
tect (BZA, Mar. Tr., J.A. 38-42), testimony of the pastor of St. Thomas 
Church of the extensive size of the church parish (BZA, Mar. Tr., J.A. 48), 
that 98% of the students come from this parish (BZA, Mar. Tr., J.A. 46), 
and that the present school was inadequate to care for the children residing 
in the parish seeking admission (BZA, Mar. Tr., J.A. 43). He testified that 
traffic conditions at the present school were very dangerous (BZA, Mar. 
Tr., J.A, 44). He also stated that he had received no- complaints of noise at 
the present location of the school, but that he had received complaints of 
noise at the playground area, which is the site of the proposed school (BZA 
Mar. Tr., J.A. 46). He could not assure the Board that the proposed school 
would not be used for summer sessions (BZA, Mar. Tr., J.A. 50). In re- 
sponse to a question of counsel for the opponents, he stated that if it were 
feasible to rebuild the school at the present site, "we would certainly at- 
tempt it" (BZA, Mar. Tr., J.A. 49). 


Twelve witnesses, all residents of the general area, testified in favor 
of the proposed school (BZA, Mar. Tr., J.A. 51-64). Their testimony re- 
lated to the unsafe conditions at the present school, and to the needs of the 
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parish. Generally, it was their personal opinion that the planned school 


would not be objectionable. Many of these witnesses were parents of child- 
ren now attending or expecting to attend the St. Thomas School (BZA, Mar. 
Tr.,J.A. 51, 55, 56, 57, 61, 64). 


No expert testimony or documentary evidence of any kind was intro- 
duced by the applicant to support any of the personal opinions expressed by 
the witnesses. 


(b) The Case in Opposition to Granting the Exception 


The Woodley Hill Area Home Owners Association, representing the 
residents and property owners in the immediate vicinity of the proposed 
school, appeared before the Board in opposition to the application for a 
special exception. They submitted documentary evidence as! follows: 

1. Petitions signed by 134 residents and owners in the immediate 
area opposing the special exception (J.A. 307-321). 


2. Exhibits showing that the proposed school site was too small, 
judged by the minimum standards adopted by the D. C. Board of Education 
and national school planners for elementary schools (J.A. 136, 137, 146, 147). 


3, That a large number of vacancies existed in the two nearby public 
schools (J.A. 137). 


4. That the proposed plans for the school did not meet| requirements 
for recreational facilities for junior high schools (J.A. 143, 144, 145, 146). 


5. Statement of assessed valuation and estimated capital investment 
in the immediate Woodley Hill area (J.A. 134-136); 


and the following testimony: 


1. Professional opinion of a registered architect that the school use 
was contrary to basic zoning precepts (BZA, Mar. Tr., J.A. 80-82). 


2. Hazardous traffic conditions existing at the proposed school site 
(BZA, Mar. Tr., J.A. 89, 104). 


3. Lack of adequate parking facilities and congested parking condi- 
tions existing in the area (BZA, Mar. Tr., J.A. 88). 
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4. Objections because of noise (BZA, Mar. Tr., J.A. 88, 106). 
5. Inadequate playground space (BZA, Mar. Tr., J.A. 88). 


6. Objections to the multi-purpose room in the nature of an audi- 
torium (BZA, Mar. Tr., J.A. 87). 


7. Lack of harmony with the neighborhood (BZA, Mar. Tr., J.A. 82, 89). 
8. Adverse affect on property values (BZA, Mar. Tr., J.A. 94). 


9. The alternative of the school to rebuild at its present site (BZA, 
Mar. Tr., J.A. 89, 102, 103). 


No rebuttal testimony or documentary evidence was offered by Applicant. 


(c) After the Hearing 


The Board took the case under consideration. Thereafter, on April 
11,1960, Applicant submitted to the Board, ex parte, a completely new and 
different set of plans for a single two-story building, advising the Board by 
letter that "objections of certain of the property owners on Woodley Hill 
might well be overcome if the school could be re-oriented on the lot in ques- 
tion" (J.A. 151). 


5. The Order of the Board 


On May 24,1960, by a split vote of 3-2, the Board of Zoning Adjust - 
ment "as the result of a personal inspection of the property by the Board, 
and from the record and the evidence adduced at the hearing," granted a 
special exception for a two-story building, accommodating assemblage, 
convent and classrooms (J.A. 31-34) similar to what was proposed in the 


plans submitted after the close of the hearing. 


The two dissenting members of the Board expressed the opinion that 
“any school of this general size and character is too large for the site area 
upon which it will be located. Furthermore, limiting conditions imposed by 
the Board, although tending to be compromising in nature, are not suffic- 
iently restrictive to make the use one which would minimize adverse im- 
pact upon the surrounding residential neighborhood . . ." (J.A. 34). 
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6. The Limited Rehearing 


A rehearing granted at the request of opponents was held on July 20, 


1960. Testimony and argument was limited to fifteen minutes for each side 


(J.A. 331). Applicant requested the Board to modify its order to eliminate 
the kindergarten and permit the addition of grades seven and eight, at the 
same time suggesting the number of students be limited to 250; "that per- 
haps the size of the area was not sufficiently large enough to accommodate 
a school of 300" (BZA, Mar. Tr., J.A. 113). Applicant then offered testi- 
mony of the architect that the new plans contained all the units that were 
in the original plans (BZA, July Tr., J.A. 115). 


Because of the time limitation, counsel for opponents sought to intro- 
duce documentary evidence relating to adverse traffic conditions, lack of 
harmony of the proposed school and its adverse affect on property values 
(BZA, July Tr., J.A. 119). Counsel for Applicant objected to admission of 
any documentary evidence (BZA, July Tr., J.A. 119), and the Board accepted 
the exhibits, stating, "We're going to put the affidavits in the file, but sub- 
ject to Mr. Hamilton's objection and for that reason I rather doubt that we're 
going to read them" (BZA, July Tr., J.A. 125,126). Again, it was intimated 
that the Board had inspected the property and were familiar! with conditions 
(BZA, July Tr., J.A. 123). 


The Board took the matter under consideration, and on August 17, 
1960, without further findings, amended its original order to eliminate ac- 


commodation for kindergarten and substitute grades seven and eight (J.A. 350). 


7. Proceedings in the District Court 


On November 22, 1960, Appellants filed in the District|Court a com- 
plaint for declaratory judgment and injunctive relief, to set aside the order 
of the Board of Zoning Adjustment (J.A. 5). Following disposition of numer- 
ous intervening motions (see Docket Entries) , but without answer having been 
filed, the case came before the District Court on cross motions for summary 
judgment (J.A. 179). 


8 


On March 23, 1961, after argument on these motions, the Court re- 
quested counsel for the Board and the Applicant to submit a memorandum 
in the nature of proposed findings, and to cite by record references the 
evidence supporting the action of the Board. A Joint Memorandum was 
filed (J.A. 181). Upon request, Appellants were granted leave to file a simi- 
lar memorandum. 


On June 15, 1961, the District Court granted the motion for summary 
judgment of the Board and the Applicant, and dissolved a preliminary in- 
junction restraining the Appellee Director of Licenses and Inspections of 
the District of Columbia, from granting a building permit (J.A. 192). 


On June 22,1961, Appellants filed a motion for rehearing on the ground 
that the Court had failed to decide important issues of due process, usurpa- 
tion of legislative authority, disregard of zoning regulations, and important 
issues of law presented in Appellants’ complaint for declaratory judgment 
(J.A. 193). On July 17, 1961, the District Court denied the Motion for Re- 
hearing (J.A. 195). 


A motion by the Appellants to reinstate the injunction pending appeal, 
as provided in Rule 62(c) of the Federal Rules of Civil Procedure, was de- 
nied on August 16,1961 (see Docket Entry). A motion to reconsider this 
denial, filed August 17, 1961, has not been acted upon by the District Court 
(see Docket Entry). . 


8. Applicable Statutes and Regulations 


Under the Zoning Act of June 20, 1938, Congress empowered the Zon- 


ing Commission'to divide the District of Columbia into districts and regu- 
late the use of land therein. It also created a Board of Zoning Adjustment 
and empowered the Zoning Commission to provide in its zoning regulations 
general rules to govern the organization and procedure of the Board not 
inconsistent with the Act. Section 8 specifically denied to the Board any 
power to amend the regulations and maps. 


: The text of relevant sections of the Zoning Act and regulations is set out ina 


separate appendix attached hereto. 
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Zoning regulations adopted by the Commission May 12, 1958 set forth 
the limited powers of the Board of Zoning Adjustment to hear and decide 
applications for special exceptions. Sec. 1301.1 provides that the regula- 
tions shall be held to be the minimum requirements; Sec. 3101.42 enumer- 
ates the requirements for granting a special exception for a private school 
in an R-1 residential district; Sec. 3102 establishes the R-1) district of one- 
family detached dwellings; Sec. 7203 provides for modification of off-street 
parking conditions upon certain considerations; Sec. 8202 establishes pro- 
cedures to be followed by the Board; Sec. 8203 provides forjappeals, notices, 
hearings, burden of proof, etc.; Sec. 8207 confers original jurisdiction on 
the BZA to grant special exceptions, subject to the specific |conditions speci- 
fied in the regulations, where, in the judgment of the Board, such special 
exception will be in harmony with the general intent and purpose of the Zon- 
ing Regulations and will not tend to adversely affect the use|of neighboring 
property. 


STATUTES, REGULATIONS AND RULES INVOLVED 
Zoning Act of the District of Columbia. 
Zoning Regulations of the District of Columbia. 


Rule 56, Federal Rules of Civil Procedure. 


Rule 9, Rules of the United States District Court for the District of 
Columbia. 


STATEMENT OF POINTS 


1. Admitted irregularities in the proceedings before the Board of 
Zoning Adjustment deprived Appellants of a fair hearing and due process 
of law. 


2. The Board of Zoning Adjustment ignored important, Congressional 
objectives stated in the Act, misinterpreted the law and its dwn statutory 
duty , and exceeded its delegated authority. 
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3. Applicant before the Board failed to sustain the statutory burden 
of proof imposed under Sec. 8203.8 of the zoning regulations. 


4. There was no legal evidence to support the Board's action, and 
the order of the Board was not supported by substantial evidence. 


5. The Board of Zoning Adjustment abused its discretion, its action 
was contrary to the evidence, inconsistent, contradictory, discriminatory, 
and had no rational basis and was, therefore, arbitrary and capricious. 


6. The District Court erred in failing to resolve the important issues 
of law presented in Appellants’ complaint for declaratory judgment, without 
sound legal reasons for such failure. 


7. The District Court erred in denying Appellants' motion for sum- 
mary judgment and in granting the motion for summary judgment of the 
Appellees. 


SUMMARY OF ARGUMENT 


A. THE DISTRICT COURT ERRED IN FAILING TO FIND 
THAT ADMITTED IRREGULARITIES IN THE PROCEED- 
INGS BEFORE THE BOARD DEPRIVED APPELLANTS 
OF A FAIR HEARING AND DUE PROCESS OF LAW 
The undisputed facts before the District Court disclosed: (a) that 
the applicant submitted ex parte material after the hearing was closed; 


(b) that the decision of the Board was based upon plans not before it on 


public hearing; (c) that time to present testimony and argument on the plans 


which had served as the basis for the original decision was arbitrarily limit- 
ed to fifteen minutes; (d) that no testimony or evidence was offered at the 
hearing concerning the nature or results of "an inspection of the property 

by the Board," relied upon by the Board as basis for its decision; (e) that 
the transcript of the hearing before the Board was incomplete and inaccur- 
ate in that relevant testimony was excluded or incompletely or erroneously 
reported. 


The District Court erred in failing to rule upon these irregularities, 
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and to find that, either alone or in combination, they were seriously pre- 


judicial to the rights of appellants and denied them a fair hearing and due 
process of law. 


B. THE DISTRICT COURT ERRED IN FAILING TO FIND 
THAT THE BOARD EXCEEDED ITS DELEGATED 
AUTHORITY AND PERFORMED A LEGISLATIVE 
FUNCTION BEYOND THE SCOPE OF ITS AUTHORITY 


By a series of special exceptions, the Board of Zoning Adjustment 
has now established in an R-1 residential district a school and non-resi- 
dential district extending for approximately four city blocks, thus changing 
the character of the district and adversely affecting the stability of the dis- 
trict and the land values therein. In so doing, the Board has usurped the 
authority conferred by Congress upon the Zoning Commission to determine 
the use of land and, by adopting its own previously granted exceptions to 


justify the special exception involved here, has amended the zoning regula- 


tions in violation of the specific prohibition contained in Section 8 of the 
I 
Zoning Act. By adopting proximity to other institutional-type uses pre- 


viously sanctioned by the Board, it adopted a new and different standard 


and condition for special exceptions for private schools not |set out in the 
zoning regulations, and in effect changed the regulations. Congress forbade 
such action by the Board of Zoning Adjustment. The Board may exercise 
its discretion only within the narrow limits of the authority /delegated to it. 
It cannot do by indirection that which it is prohibited from doing directly. 
The District Court should have found that by exceeding its delegated author- 
ity the order of the Board was an ultra vires act and illegal. 


C. THE DISTRICT COURT ERRED IN FAILING TO SET} 
ASIDE THE ORDER OF THE BOARD ON THE GROUND 
THAT THE APPLICANT FAILED TO SUSTAIN THE| 
STATUTORY BURDEN OF PROOF IMPOSED UNDER 
SEC. 8203.8 OF THE ZONING REGULATIONS 


| 
The burden of proof in proceedings to secure an exception rests upon 


the applicant. This is so even if no evidence is offered in opposition. In 
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the usual case, this burden imposes a duty to establish a prima.facie case, 
that the exception would meet each of the minimum requirements set forth 
in the regulations. In the instant case, the usual burden was greater be- 
cause of prior decisions of the Board establishing the maximum permis- 
sible use of the subject property. The District Court erred in failing to 
recognize this statutory obligation, and in failing to set aside the order of 
the Board because applicant had failed to sustain that burden of proof. 


D. THE DISTRICT COURT ERRED IN FINDING THERE 
WAS SUBSTANTIAL EVIDENCE TO SUPPORT THE 
ACTION OF THE BOARD WHEN IN FACT AND IN 
LAW THERE WAS NO LEGAL EVIDENCE 


The record demonstrates that the applicant, the Board and the Dis- 
trict Court erroneously relied upon hardship conditions existing at the 
present school as justification and support for the special exception. Prac- 
tically the entire testimony before the Board on behalf of the applicant was 
directed to conditions at the present school and the needs of the St. Thomas 
Parish. No evidence whatsoever was offered with respect to any of the con- 
ditions precedent required by the regulations. The testimony offered in be- 
half of the applicant did nothing more than present a piciture of an obsolete 
school, unable to accommodate the growing demands of the parish it serves, 
seeking to move into a nearby R-1 residential neighborhood with the bless- 
ing of twelve residents of that area, some of whom were parents of children 


attending the present school. 


Although the burden of proof rested upon applicant , opponents never- 
theless introduced evidence bearing upon every one of the conditions speci- 
fied in the regulations, to wit: (1) that hazardous traffic conditions would 
be intensified, (2) that objectionable noise coming from only part-time use 


of property as a playground would inevitably become more disturbing, 


(3) that by standards employed by public school authorities, the property 


was too small to accommodate the number of students proposed, (4) that 


there were a large number of vacancies in the public schools in the area, 
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(5) that parking conditions, already overtaxed through proximity to the 
Sheraton Park Hotel, would become more acute, and (6) that, because of the 
price range of the properties, and age range of the residents, the school 


could not remotely be considered reasonably necessary or convenient to the 
neighborhood. To this, and again as part of the record, there must be added 


the earlier findings and conclusions of the Board when it permitted limited 
and restricted use of the property as a part-time playground. 


On the basis of the entire record, the District Court erred in conclud- 
ing there was substantial evidence to support the action of the Board of Zon- 
ing Adjustment. 


E. THE DISTRICT COURT ERRED IN FINDING THE ACTION 
OF THE BOARD WAS NOT ARBITRARY NOR CAPRICIOUS 
WHEN IN FACT AND IN LAW ITS ACTION WAS CONTRARY 
TO THE EVIDENCE, INCONSISTENT, CONTRADICTORY, 
DISCRIMINATORY AND HAD NO RATIONAL BASIS 


The Board held a public hearing on an application for 4 special excep- 
tion to build a three-building school and convent. It did not "hear and decide" 
that application. It based its order on a completely new and different set of 
plans submitted ex parte after the hearing was closed. It justified its order 
by allegedly placing limiting conditions upon the granting of the special ex- 
ception, which were either not limiting or were removed by subsequent ac- 
tion of the Board. It publicly stated it was not concerned with the conditions 
existing at the present school, then contradicted itself by granting the special 
exception on the basis of testimony it previously had termed |irrelevant. 

(The District Court likewise erred on considering this irrelevant testimony 
as legal evidence). 


The Board used its own previous special exceptions permitting insti- 
tutional-type use as justification for permitting another institutional -type 
use on adjoining property, rather than the standards enumerated in the zon- 


ing regulations. 


By a previous special exception the Board sanctioned limited use of 
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the property as a part-time playground because it was so isolated that it 
would not create any undue disturbance in the neighborhood. It re-affirmed 
this "maximum" use in 1957 for a period of five years. The Board now finds 
that, notwithstanding almost complete interim development of this R-1 dis- 
trict with high-cost dwellings, full-time use for school occupancy will be 
equally unlikely to create undue disturbance in this now fully developed 
neighborhood. 


Finally , by considering documents submitted ex parte, by using re- 
sults of its own inspections, without making the results thereof a matter of 
record, by failing to keep a full and complete record of its proceedings, by 
its refusal to grant a reasonable time for submission of evidence on rehear- 


ing, the Board acted arbitrarily and contrary to law. 


On the basis of the above, the District Court erred in concluding the 


action of the Board) was not arbitrary, capricious and an abuse of discretion. 


F. THE DISTRICT COURT ERRED IN FAILING TO 
DECIDE ALL THE MATERIAL ISSUES OF LAW 


Several separate and distinct independent issues of law were before 
the District Court on the cross motions for summary judgment. The Court 
decided only one such issue, namely, that the decision of the Board was 
based on substantial evidence. This was not dispositive of other issues of 
at least equal importance which were left unresolved by the decision of the 
District Court. These issues are summarized in paragraphs A, B,C, and 
E, supra. 


These issues of law were not disposed of by a general ruling that the 


action of the Board was no arbitrary or capricious. In failing to decide 
these issues of law, the District Court did not decide the case or exercise 


the powers and duties conferred and imposed by law. 


15 
ARGUMENT 


I 


ADMITTED IRREGULARITIES IN THE PROCEEDINGS 
BEFORE THE BOARD DEPRIVED APPELLANTS OF 
A FAIR HEARING AND DUE PROCESS 


The issue of due process and fair hearing was before the District 
Court on Appellants' motion for summary judgment. The irregularities 
alleged as constituing denial of due process and a fair hearing were not 


disputed. They were: 


1; The decision of the Board, on its face, was based upon 
evidence obtained ex parte and not made part of the 
record of the public hearing, namely, 


(a) evidence obtained as a result of an inspection by 
the Board of the property involved in the proceedings, 
and, 


(b) hearsay opinion and plans for the proposed school, 
completely different from plans submitted with the ap- 
plication on which the public hearing was held, submit- 
ted after the hearing was closed. 


The rehearing before the Board did not cure the earlier 
irregularities, but in fact, again, by time limitations im- 
posed, and by the Board's announced refusal to receive 
or consider evidence, deprived opponents of a fair hear- 
ing and due process. 


That the record of the hearing before the Board was in- 
complete, inaccurate and distorted in that relevant testi- 
mony was excluded or incompletely or erroneously re- 
ported. 


Appellants’ statement of facts as to which there was no genuine jissue, filed with 
the District Court in compliance with Rule 9 of that Court, was not controverted by 
a counter-statement under Rule 9. Appellants also filed with the Court an Affidavit 
that ex parte material had been submitted by Applicant after the close of the hearing, 
and that the record of the hearing was incomplete and inaccurate. No counter affi- 
davit was filed controverting the truth of these statements. See Washington v. Mc- 
Grath, 86 U.S. App. D.C. 343 (1950), 182 F. 2d 375, as to uncontroverted affidavits 
in summary judgment proceedings. Likewise, see Brantley v. Skeens, 266 F. 2d. 
447, 454, [05 U. S. App. D. C. 246, 253, holding mere formal denial or general alle- 
gations not detailed and precise are insufficient to prevent awarding of summary 


judgment. 
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Section 8203 of the zoning regulations (Appel. Appendix p. 4) required 
a public hearing to afford property owners and other interested parties an 
opportunity to present their side of the case. The Board of Zoning Adjust- 


ment acts in a quasi-judicial capacity. Hyman v. Coe, 146 F. Supp. 24 


(U.S. D.C.,D.C.; 1956). It was the duty of the Board to conduct its hear- 
ing in accordance with essential requirements of a fair hearing and due 


process. 


A. The Decision of the Board, on Its Face, 
Was Based upon Evidence Obtained Ex 
Parte and not a Part of the Record of 
the Public Hearing 


1. The Results of an Inspection of the Property by the 
Board, which Formed the Basis of its Order, were 
not a Matter of Record 


The order of the Board was based upon "an inspection of the property 
by the Board."" This inspection made by the Board was not revealed until 
issuance of the order of May 24, 1960, two months after the hearing. At 
the time of the hearing on March 23, 1960, therefore, opponents had no 
knowledge whatever that the inspection had been made, or of the facts the 
Board observed and used as a basis of the decision. 


How many members of the Board made the inspection? At what time 
of day and on what date or dates was it made? What did members of the 
Board observe, and how was the knowledge thus obtained applied in constru- 
ing conformity with the required minimum standards set out in the zoning 
regulations? There are no facts disclosed in the order itself indicating 
what the inspection revealed. 


Was the inspection made to observe traffic conditions? If so, was it 
made on a Sunday when the flow of traffic would differ entirely from peak 
weekday traffic periods coinciding with school hours? Was it made during 
the period immediately preceding the public hearing, when the streets were 
covered with snow and ice and traffic abnormally low? 


Did the Board observe the presently saturated street and off-street 
parking situation in the neighborhood ? 
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Did the Foard observe the higher elevation of nearby homes on Gar- 
field Street, overlooking the site of the proposed school , and conclude that, 
notwithstanding this situation, noise coming from a school and small play- 


ground to be used by 300 students would not be objectionable ? 


As the result of its inspection, did the Board conclude that the com- 
bined effect of both the proposed school and the additional combination 
gymnasium-classroom building and parking lot it had authorized one month 
earlier for the Maret School, would not adversely affect the stability and 
character of this R-1 residential neighborhood, and would be in harmony 
with the general purpose and intent of the zoning regulations ? 


All of this was relevant and material to the Board's findings. Which, 
if any, of the Board's findings were based upon facts obtained from this in- 
spection? To what extent did the inspection provide evidende not supplied 


in open hearing by the Applicant ? 


Without this disclosure, and in the face of Applicant's/failure to in- 
troduce evidence, opponents had no knowledge of the issues to be met or of 
the evidence to be countered or overcome. The right of cross-examination 
and to introduce evidence was effectively nullified. To the extent the Board's 
order was based upon evidence not of record, the hearing was nothing more 


than a formality. There was no hearing, there was no due process, and 


since all the evidence was not of record, there was no basis|on which the 


District Court could have known or decided whether there was substantial 
evidence. Due process and the constitutional exercise of the judicial power 


were completely thwarted. 


In the leading case of Interstate Commerce Commission v. Louisville 
& N. R. Co., 227 U.S. 186, 57 L. Ed. 431, the Supreme Court held: 


"In the comparatively few cases in which such questions have 
arisen it has been distinctly recognized that administrative 
orders, quasi-judicial in character, are void if a hearing was 
denied; if that granted was inadequate or manifestly unfair; 
if the finding was contrary to the indisputable character of 
the evidence’ .. ." 
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The above ruling was followed in this jurisidction in Saltzman v. Strom- 


berg-Carlson Telephone Mfg. Co., 46 F. 2d 612, 614, 60 App. D. C. 31, where 
this Court said: 


"The provision for a hearing implies that the applicant is en- 
titled to an opportunity to hear all the evidence, and examine 
or cross-examine the witnesses as in other cases. Any other 
procedure would impose upon the applicant the burden of re- 
futing a case resting upon evidence and considerations of 
which he could have no knowledge." 


And in Ohio Bell Teleph. Co. v. Public Utilities Com., 301 U. S. 292, 
302, 81 L. Ed. 1093, 1100, the Supreme Court said: 


", .. From the standpoint of due process -- the protection of 
the individual against arbitrary action -- a deeper vice is 
this, that even now we do not know the particular or evidential 
facts of which the Commission took judicial notice and on which 
it rested its conclusion. Not only are the facts unknown; there 
is no way to find them out. . ." 


Mr. Justice Murphy, speaking for the Court in Carter v. Kubler, 320 
U.S. 245, 247-248, 88 L. Ed. 26, 28, 29 (1943) said: 


",. .. The Commissioner did not indicate when or under what 
circumstances his personal investigation had been made... 


"Moreover, once a hearing has been ordered, § 75(s) (3) neces- 
sarily guarantees that it shall be a fair and full hearing. The 
basic elements of such a hearing include the right of each party 
to be apprized of all the evidence upon which a factual adjudica- 
tion rests, plus the right to examine, explain or rebut all such 
evidence. Tested by that standard, the personal investigation 
by the conciliation commissioner cannot be justified. It was ap- 
parently made without petitioner's knowledge or consent and no 
opportunity was accorded petitioner to examine or rebut the 
evidence obtained in the course of the investigation. The use of 
this evidence was therefore inconsistent with the right to a fair 
and full hearing. Moser v. Mortgage Guarantee Co., (CCA 9th) 
123 F. 2d 423, 47 Am. Bank R. Rep (NS 974, supra, Wigmore, 
Evidence, 3d ed. 8 1169..." 


In 1952 the United States District Court for the District of Columbia, 
in Hyman v. Coe, 102 F. Supp. 254, 257, an action for mandatory injunction 
to vacate its order denying a special exception, held: 


19 


", ..Ifthere be facts within the expert knowledge of the 
members of the Board, or acquired by personal inspec - 
tion of the premises, these should be revealed at the 
hearing so that opportunity may be afforded to meet them 
by evidence or argument. There is no room for arbitrary 
or unjust discrimination in our form of government by any 
of its agencies." 
See also Buckminster et al v. Zoning Board of Review), Sup. Ct. R.I., 

1943, 30 A. 2d 194; Giordano v. City Commission of City of Newark, 2 N. J. 
a a ee ne ee 

585, 67 A. 2d 454, 455 (1949); Scaduto v. Town of Bloomfield, 127 N. J. L., 

20 A. 2d 649, 650 (Sup. Ct. 1941); Stoltz v. Ellenstein, 81 A 2d 476 (1951); 

Hopkins v. Board of Appeals, 33 N. Y. S. 2d 396 (Supreme Court, Monroe 


County, 1942). 


2. Ex Parte Material Submitted 
After the Hearing had Closed 


After the hearing had closed, and while the case was under considera- 
tion by the Board, Applicant's counsel submitted, ex parte, a set of plans 
completely different in character from those forming a part of the applica- 
tion on which the hearing had been held, advising the Board by letter (J.A. 
151): 


"It has been brought to my attention that the objections of 
certain of the property owners in Woodley Hills to the 
proposal of the Roman Catholic Archdiocese to construct 
a school at 29 and Garfield Streets, N. W. might well be 
overcome if the school be reoriented on the lot in question . . 
In the event the Board should determine to grant the ex- 
ception to permit the erection of the school, it is entirely 
satisfactory if the Board's order would provide for the ap- 
proval of the design and plans enclosed with this letter," 


The plans were dated February 23, 1960, one month prior to the public 
hearing but were not offered in evidence. Opponents were not afforded an 


opportunity to contradict the hearsay opinion of counsel, which may have in- 


fluenced the Board in its decision, nor were opponents given an opportunity 
before the Board rendered its decision, to offer pertinent testimony and 
argument respecting the totally different plans. 
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Counsel for the opponents objected to the Board's receiving-or con- 
sidering this ex parte material (J.A. 154, 155). Although the Board made 
no reply to these objections, the order reveals that the plans submitted ex 
parte served as the basis for the exception granted. The order rejected a 
three-building school and convent sought by the Applicant, and on which the 
hearing had been held. It granted an exception for a single two-story build- 
ing for "assemblage, convent and classrooms."" This was the proposal con- 
tained in the new plans submitted ex parte. In addition, the Board's observa- 
tion that the objection to the size of the operation would be offset by condi- 
tions made a part of the order, one of which purported to be a restriction in 
building bulk, indicated they had considered the hearsay opinion of Applicant's 
counsel that "objections of certain of the property owners . . . might well be 


overcome if the school be reoriented." 


Here we find an order of an administrative agency based upon evidence 
of material facts submitted or received ex parte, and not part of the record 
properly before the agency at the time of decision. Reliance upon inspection 
was sufficient basis alone for the District Court to set aside the order. When 
this denial of due process was compounded by use of additional evidence sub- 
mitted ex parte by a party to the proceeding, the granting of Appellees' mo- 


tion for summary judgment was clearly erroneous. 


In Morgan v. United States, 304 U. S. 1,18, 19, 82 L. Ed. 1129, 1132, 
1133 (1937), Mr. Chief Justice Hughes stated: 


", .. The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to know 
the claims of the opposing party and to meet them. The 
right to submit argument implies that opportunity; otherwise 
the right may be but a barren one. . ." 


Continuing, the Court said: 


". .. Congress, in requiring a 'full hearing,’ had regard to 
judicial standards, -- not in any technical sense but with 
respect to those fundamental requirements of fairness which 
are of the essence of due process in a proceeding of a judicial 
nature. If in an equity cause, a special master or the trial 
judge permitted the plaintiff's attorney to formulate the findings 
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"upon the evidence, conferred ex parte with the plaintiff's 
attorney regarding them, and then adopted his proposals 
without affording an opportunity to his opponents to know 
their contents and present objections, there would be no 
hesitation in setting aside the report or decree as havi g 
been made without a fair hearing. The requirements ie 
fairness are not exhausted in the taking of evidence but 
extend to the concluding parts of the procedure as well jas 
to the beginning and intermediate steps." 


In this jurisdiction the ruling in the Morgan case was cited as authority 
in Sanders Bros. Radio Station v. Federal Comm. Com'n, 106 F. 2d 321, 326, 
70 App. D. C. 287, 302 (reversed on other grounds) , where this Court stated: 
", . . Even the necessity of administrative efficiency cannot 


excuse the use of star chamber procedures which deprive 
a citizen of a fair hearing." 


B. The Time to Present Testimony and Argument 
on the Ex Parte Material which Had Served as 
the Basis of the Board's Original Decision Was 
Arbitrarily Limited to Fifteen Minutes 

At the request of property owners in the area, a rehearing was granted 
by the Board, presumably to consider the application as revised by the ex 
parte plans on which the Board's decision had already been made. The of- 
ficial notice of the rehearing (J.A. 331) stated that "all interested persons 
will be given an opportunity to express their views." This opportunity was 


then nullified by restricting time for testimony and argument to fifteen min- 


utes for each side. Thus, opponents were confronted with the problem of 
attempting in fifteen minutes to overcome ex parte material and present 
testimony, argument and exhibits to justify reversal of the Board's order. 


Because of the time limitation imposed, opponents' counsel introduced 
documentary evidence relating to earlier refusals of the Zoning Commission 
to re-zone this R-1 district and sought to introduce evidence of traffic con- 
ditions, lack of harmony of any school with the general purpose and intent 
of the Zoning Act and regulations and maps, and the opinion of|a qualified 
real estate operator of the adverse affect on property values. |Counsel for 
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the Appellant objected to these exhibits. The Chairman of the Board accepted 


them "subject to Mr. Hamilton's objections and for that reason I rather doubt 
we're going to read them" (BZA, Mar. Tr., J.A. 125, 126). 2 


Under the Zoning Act the Board may "hear and decide" requests for 
special exceptions (Appel. Appendix p. 2). Applications must supply all re- 
quired information (J.A. 287-288). This includes proposed building plans. 
In the instant case the hearing was to consider an application for a special 
exception for a private school consisting of a three-building school and con- 
vent. The Board did "hear" this application, but it did not "decide" on the 
basis of the application as submitted for public hearing. It did not "hear" 
the application as revised by a completely different concept of the school 
encompassed in plans submitted ex parte, but it did ''decide" upon the basis 
of those plans, which were not offered at the hearing and were not a matter 
of record, and upon which opponents were not afforded an opportunity to offer 


testimony or evidence. 


Neither the Zoning Act or regulations contain any authority for the 
Board to revise an application, after public hearing, by substituting com- 
pletely new and different plans which are not a part of the record. Its power 
is limited to hearing and deciding applications for requests for special ex- 
ceptions submitted to it, and on which a public hearing has been held. To 
"hear and decide" the revised application requires a hearing embodying the 
essence of fairness and due process. The original decision arbitrarily de- 
nied opponents the fair hearing to which they were entitled. The rehearing 


did not cure this error; it compounded it. 


The rehearing was not granted as a hearing de novo, either on the 
original application and plans, or on a new application with new plans. Nor 
was the rehearing in the nature of a reconsideration of the decision pre- 


viously rendered. The rehearing was granted solely for the purpose of 


Counsel for Applicant subsequently, by letter, withdrew his objections (J.A. 333- 
334) and the Board advised that the disputed documents were reviewed and considered 
prior to final decision rendered in this case (J.A. 341). Said "final decision" was an 
amendment substituting two years of junior high school for one year of kindergarten 
and limiting the students to 200. 
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hearing objections to the new plans, which had already been accepted by the 


Board and incorporated in its order of May 24, 1960. In effect, it was a 
hearing to show cause why the plans submitted ex parte, and used as a basis 


for decision, were not proper plans. 


The rehearing was not granted to disclose, nor were opponents afford- 
ed an opportunity to ascertain, the evidence obtained by the Board from its 
inspection of the property. The Board rejected documentary evidence bear- 
ing upon facts which presumably could be observed by a proper and impartial 
inspection. This was not the purpose of the rehearing, and attempts to use 


it for such purpose were objected to by Applicant's counsel, and his objec- 


tions were sustained by the Board. 


In no sense did the rehearing cure the denial of due process in the 
original hearing; it accentuated it. Thus the subject of the rehearing was 
sharply limited; time allowed to introduce evidence was arbitrarily restrict- 
ed, admissibility of relevant documentary evidence was not only denied, but 
denied on frivolous and untenable grounds. The entire atmosphere, as the 
record reveals, was one of open hostility to opponents, and impatience on 
the part of the Board to listen, and utter disregard for a "full and fair hearing." 


C. The Record of the Hearing before the Board 
Was Incomplete, Inaccurate and Distorted, in 
That Relevant Testimony Was Excluded or 
Incompletely or Erroneously Reported 
Sec. 8 of the Zoning Act requires the Board of Zoning Adjustment to 
keep records of all its examinations (Appel. Appendix p. 1). This neces- 
sarily implies a true and accurate record. If it were otherwise, the Board 


or a reviewing court would have no basis for decision or review. 


In the District Court Appellants filed with their motion for summary 
judgment an affidavit (J.A. 147), citing instances, that the transcript of the 
hearing before the Board was not a fair and accurate record., The facts 
recited were never disputed. Thus, the Board rendered its decision on the 
basis of an admittedly incomplete and inaccurate record, andjthe District 
Court reviewed the Board's decision on the same basis. 
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The jurisdiction of the District Court was to determine the propriety 
of the Board's action, upon consideration of the record as a whole. The 
most important element of that record was the hearing before the Board. 
Yet that record omitted the greater portion of relevant and important testi- 
mony of one of the opposing witnesses, and the omission was not corrected 
prior to the time the Board made its original decision or prior to the re- 
hearing and subsequent amendment. The record also failed to show refusal 
by the Board Chairman of the right of counsel for the opponents to cross- 
examine Applicant's architect, or the response of Applicant's witnesses, the 
pastor of St. Thomas Church, to a question of his counsel as to how the boys 
in the school would be transported elsewhere for athletic recreation. The 
witness replied that they would be taken by buses, but the transcript does 
not record either the question or the answer. A mere reading of the trans- 
cript shows that much of the testimony is "scrambled" and distorted. 


The responsibility for keeping the record was exclusively the Board's. 
The Zoning Act provides that it shall be a public record, and a duty rested 
upon the Board to exercise due care to record its examinations completely 
and accurately. Its failure to perform this duty prejudiced the Appellants 
before the Board and before the District Court. 


In the face of the uncontroverted fact that the record of the hearing 
before the Board was incomplete and inaccurate there was no basis on which 
the District Court could conclude that the record as a whole supported the 
action of the Board. In so doing, the Court abdicated its judicial function 
and denied due process. 


In Inland Steel Co. v. National Labor Relations Board, 105 F. 2d 246, 
253 (C. A., 7th, 1939), the concurring opinion stated: 


", ..A review of a decision of the National Labor Relations 
Board cannot meet the requirements of judicial hearing un- 
less the reviewing court has before it an accurate report of 
all material proceedings before the Board... ." 


See also Smith v. United States, 157 F. 2d 176 (C.C.A., 4th, 1946), a 


case arising under the Selective Service Act. 
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Any one of these admitted irregularities , standing alone, was prejudicial 


to the Appellants, discriminated against them, and adversely affected their 


right to a fair hearing by an administrative agency charged 


with the duty of 


protecting their R-1 neighborhood from intrusion into it of non-conforming 


uses, except within the narrow limitations established by the legislative 


authority. In combination they successfully removed the procedural safe- 


guards inherent in due process. By its failure to find denial of due process, 


the District Court, in effect , condoned denial of due process. 


I 


THE BOARD IGNORED IMPORTANT OBJECTIVES IN THE 
ZONING ACT, EXCEEDED ITS DELEGATED AUTHORITY 


AND PERFORMED A LEGISLATIVE FUNCTION 


A. By a Series of Special Exceptions the 
Board Has now Established a School and | 


Non-residential Use Zone in an R-1 District 


In 1950 the Board granted a special exception for the |Maret School, 


a private school, on land on Woodley Road, and extending on 


from beyond 31st Street to the property involved herein. In 


Garfield Street 
April, 1960, 


one month before granting the special exception for the proposed St. Thomas 
Maret School 


to permit the addition of a combination gymnasium-classroom building and 


School, the Board granted a further special exception to the 


parking lot, with access driveway from Garfield Street, directly opposite 


the residence of the plaintiffs. The Chancery of the Swiss Embassy , adjoin- 


ing the property of the proposed school on 29th Street, was also permitted 


by special exception granted by the Board. 


The declared purpose of the Zoning Act and regulations is to "en- 


courage stability of districts and land values therein." The 


R-1 District 


was designed by the Zoning Commission to "protect" quiet residential areas. 


Yet the Board, by a series of special exceptions for school |and non-resi- 


dential use, has now established an "'institutional-type" zone within an R-1 
District. The school zone alone extends from 29th Street beyond 31st Street 


on Garfield -- a distance of more than two city blocks. 
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By using one exception to justify another, the Board has pursued a 
policy of "creeping" re-zoning, contrary to basic zoning purposes and stand- 
ards. This policy, as extended by the instant case, nullifies the regulations, 
circumvents the Zoning Commission and completely alters the residential 
character of the neighborhood. 


The Board is charged with knowledge of its own previous decisions. 
It is also charged with knowledge of previous actions of the Zoning Commis- 
sion refusing to re-zone this same R-1 District. It hada duty to consider 
the effect of those decisions on the residential character and stability of the 
district, in order to effectuate the general purpose and intent of the Zoning 
Act. It completely ignored that duty. To permit the Board to disregard the 
effect of its own previously granted exceptions amounts to approval of in- 
direct zoning, in violation of the express prohibitions of Section 8 of the Zon- 
ing Act. 


If the public interest and general welfare require additional schools in 
this residential area as a matter of right (a need not demonstrated in this 
case) , that is the function and prerogative of Congress. Neither the Board 
nor the Court had power to permit a non-conforming intrusion into an R-1 
District except within the framework of the limited statutory permission set 


out in the regulations. 


The District Court should have found that the Board exceeded its dele- 
gated authority, and that the order of the Board was ultra vires, illegal and 
void. 


B. The Board Created and Used a New and 
Different Standard for Granting a Special 
Exception, and thereby Amended the Regu- 
lations in Violation of Sec. 8 of the Zoning 
Act 
The Board was of the opinion that the location of this proposed school 
“adjacent to other institutional type of uses" was an appropriate utilization 
of the unimproved land under consideration. Proximity to other "institutional 


type of uses" is not a standard detailed in the regulations for granting a 
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special exception for a private school. It has been created and adopted by 
the Board to justify the granting of still another "institutional type" use in 
an R-1 District, in which the Board itself had previously granted special 
exceptions for the very institutional type of uses now used to! justify the 
proposed school. In effect, it imported into its decision a new and different 
standard not authorized by the regulations. It was an amendment of the 


regulations, in violation of Section 8 of the Zoning Act. 


Again the District Court failed to restrict the authority of the Board 


to the statutory limitations set out in the Zoning Act and regulations. 


C. The Board Usurped the Authority of the Zoning 
Commission to Regulate the Use of Land 
The Board also found that the construction of this school would be 
"an appropriate utilization of the unimproved land under consideration." 
This is a clear invasion of the authority of the Zoning Commission, which 
Congress empowered to divide the District of Columbia into districts and, 


within those districts, to regulate the use of land. 


The Zoning Commission has established the R-1 District, in which 


the property involved is located. The appropriate use of the /"unimproved 
land under consideration" has already been determined by the Zoning Com- 
mission as for residential use for one-family detached dwellings. Sec. 8 

of the Zoning Act denies the Board authority to regulate the "use" of land 
and thereby amend the maps. By usurping the authority of the Zoning Com- 
mission, the Board has purported to exercise a legislative authority belong- 


ing exclusively to the Zoning Commission. 


The District Court erred in failing to recognize and rule upon this 
usurpation of statutory authority. 


In the leading case of Potts v. Board of Adjustment, 133 N. J. L. 230, 
43 A. 2d 850, 854 (1945), the court said: 


“Prior exceptions granted by the adjustment board are not 
in themselves controlling. Ill advised or illegal variances 
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"do not furnish grounds for a repetition of the wrong. 
If that were so, one variation would sustain if it would 
not compel others, and thus the general regulation 
eventually would be nullified. The annulment of zoning 
is a legislative function that is beyond the domain of the 
zoning board... ." 


In Dubin v. Wich, 120 N. J. L. 469, 200 A. 751, 754, it was stated: 


"It is by these gradual encroachments, individually a 
relative insignificance, that the integrity of the general 
scheme is undermined and ultimately shattered. One 
departure serves as justification for another... ." 


See also Lynch v. Borough of Hillsdale, 54 A. 2d 723; Reid Develop- 
ment Corp. v. Parsippany-Troy Hills T P, 89 A. 2d 667; Baggs v. Zoning 
Board of Review, 86 A. 2d 658, 660 (Sup. Ct. R. I. 1952); Lummond v. Ruth- 
erford, 4.N. J. 577,73 A. 2d 545; People ex rel Fordham Manor Reformed 
Church v. Walsh, (C. A. N. Y.,244 N. Y. 280, 286, 155 N. E. 575, 577) (Car- 
dozo,C.J.). 


mm 


THE APPLICANT FAILED TO SUSTAIN THE STATUTORY 
BURDEN OF PROOF IMPOSED UNDER SEC. 8203.8 OF 
THE ZONING REGULATIONS 


The burden of proof in proceedings to secure an exception rests upon 
the applicant. The zoning regulations (Sec. 8203.8, Appel. Appendix p.5 ), 
provide that the applicant shall not be relieved of this obligation even though 
no evidence is offered in opposition. In the usual case, this burden imposes 
a duty to establish at least a prima facie case that the exception would meet 
each of the minimum requirements or conditions set forth in the regulations. 
In the instant case, the usual burden was greater because of prior decisions 
of the Board, made on behalf of the same applicant, establishing a more 
limited and restricted maximum permissible use of the same property. 


In 1955 the Board granted the Applicant's request for a special excep- 
tion to use the subject property as a playground for the students of the pres- 
ent St. Thomas School. The Board found that the lot was "isolated" in 
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character, and that such limited use, restricted to a few hours each day 
during the school year, would not be a disturbance to the neighborhood. In 
1957, the Board renewed this special exception for use as a playground for 
an additional period of five years. At the time of renewal the Woodley Hill 
subdivision had been fully established. Between 1957 and January, 1960, 
when Applicant requested permission of the Board to substitute a full-time 
school for the limited playground use, the lot was no longer “isolated.” The 
Woodley Hill subdivision was fully developed, and purchasers had bought 
with the knowledge of the limited use of the playground permitted by the 
Board. Therefore, Applicant had the burden to show that, despite the in- 
terim development of the neighborhood, full-time use as a school would cause 
no greater disturbance than the limited and restricted use as a playground. 


Applicant failed to submit to the Board any evidence to, overcome the 
Board's earlier findings, and failed to adduce evidence on any of the requisite 
minimum conditions set out in the regulations. The record shows that the 
Applicant misconstrued his burden by basing his case on hardship, rather 
than satisfaction of the minimum requirements for a special exception. 

"An 'exception' in a zoning ordinance is one allowable where 
facts and conditions detailed in the ordinance, as those 


which an exception may be permitted, are found to exist... 
Hyman v. Coe, 146 F. Supp. 24 (U.S.D.C., D.C. 1956) at 


* * * * * 


"A literal enforcement of the ordinance may be euhelne 


to permit a variance, while the conditions for an exception 
must be found in the ordinance and may not be varied." 


Stone v. Cray, 89 N. H. 483, 200 A. 517, 521 (Sup. Ct. 1938). 
Cf. O'Boyle V. Coe, 155 F. Supp. 581 (U.S.D.C., D.C. 1957) ° 


: Even without the express language of the regulations, the same burden of proof 
would follow from the application of regular rules of statutory construction. 
" 'The general rule of law is, that a proviso carves special exceptions only 
out of the body of the act; and those who set up any such exception must 
establish it., etc.’ Ryan v. Carter, 93 U.S. 78, 83, 23 L. Ed. 807, 809; 
U.S. v. Dickson, 15 Pet. 141, 165, 10 L. Ed. 689, 698. The rule|applied 
to construction is applied equally to the burden of proof in a case like this. 
United States v. Cook, 17 Wall. 168, 21 L. Ed. 538; Com. v. Hart, 11 Cush. 
130, 134." Schlemmer v. Buffalo R. & P. R. Co., 205 U. S. 1,10] 51 L. Ed. 
681, 685. 
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The District Court, as well as the Board, erred in failing to recognize 


this rule as general law or as imposed by definite provision of the regula- 
tions. 


IV 


DECISION OF THE BOARD WAS NOT 
BASED ON SUBSTANTIAL EVIDENCE 


Evidence submitted by the Applicant consisted almost entirely of 
repetitive personal opinion testimony, unsupported by any facts of record. 
Testimony was directed to conditions at the present school, and the needs 
of the St. Thomas parish. It did nothing more than present a picture of an 
obsolete school, unable to accommodate the growing demands of the parish 
it serves, seeking to tranfer into a nearby R-1 neighborhood with the bless- 
ing of twelve residents of that area, some of whom were parents of child- 
ren attending the present school. This Court, in Giant Food Stores, Inc. v. 
Fine, 269 F. 2d 542, 106 U.S. App. D. C. 95 (1959) cited with approval the 
following ruling in Balaban & Katz Corp. v. Commissioner of Internal Reve- 
nue, 7 Cir., 1929, 30 F. 2d 807, 808: 

"Opinion evidence, to be of any value, should be based either 

upon admitted facts or upon facts, within the knowledge of 

the witnesses , disclosed in the record. Opinion evidence 

that does not appear to be based upon disclosed facts is of 

little or no value." 

On this basis alone, most of Applicant's testimony should have been disre- 
garded. 


A. Evidence Did Not Establish Any of the 
Required Conditions Set Out in the 
Regulations 
The zoning regulations specify precisely the minimum standards and 

conditions precedent for granting a special exception for a private school 
in an R-1 District. The regulations likewise specify that the burden of prov- 
ing the existence of the minimum standards rests upon the applicant. These 
standards are (Sec. 3101.42, Appel. Appendix p. 3): 
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"(a) It is so located that it is not likely to become objec- 
tionable to adjoining and nearby property because of 
noise , traffic , number of students, or otherwise objec- 
tionable conditions; 


"(b) Ample parking space, but not less than that re- 
quired in Article 72 of these regulations, is provided jto 
accommodate the students, teachers, and visitors likely 
to come to the site by automobile, and 


"(c) The use will be reasonably necessary or convenient 
to the neighborhood which it is proposed to serve." 
Applicant introduced no evidence to establish any of these required 

conditions. He not only failed to sustain his statutory burdén; he also failed 
to place before the Board any legal evidence to support the Board's order. 


1. No Evidence as to Noise 


Testimony that there had been no complaints of noise at the present 
school, located two blocks distant in an older R-3 District of row dwellings, 
is the only testimony offered by the Applicant on the question whether the 
proposed school would be likely to become objectionable because of noise. 
This was not relevant, The school had been established there before the 
Zoning Act was adopted; it had been operating there for more than thirty 
years. It was part of the neighborhood. It is located opposite entrances to 
the Sheraton-Park Hotel. Noise which might give rise to no complaints there 


proved nothing as to objectionable noise in a different, quiet] R-1 neighbor- 


hood of new, single-family detached dwellings. 


The Board had declared it was "really not concerned with that location" 
(the present school). Its duty was to consider evidence of conditions at the 
proposed location. It contradicted itself and relied upon irrelevant evidence 
and erroneous assumptions as legal evidence. The District Court committed 
the same error. At the hearing on the Motion for Rehearing, when counsel 
described this testimony as irrelevant (i.e., no complaint of/noise at the 
present location) , the Court disagreed (D. C. Tr., J.A. 284): 


"Would it be irrelevant, because it is certainly a more congested 
neighborhood than the neighborhood the contemplated school is 
to be built on?" 
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2. No Evidence that the School is not Likely to 
Become Objectionable Because of Traffic 


One witness for Applicant referred to traffic at the proposed location; 
the others testified concerning traffic at the site of the present school. This 
one witness stated (BZA Mar. Tr., J.A. 53): 


"I would like to address myself on... the traffic problem 
and I cannot see this school in any way shape or form con- 
tributing to the traffic problem that is admittedly there be- 
cause of the location there and particularly because of the 
Sheraton Park Hotel. I believe that there will be no all day 
on street parking whatsoever and there will be a few parents 
drive up in the mornings and leave their children off and pick 
them up in the evenings and when they drive up there it will 
be nine o'clock which would be after the heavy wave of rush 
hour traffic has passed by and they will drop by at 3 o'clock 
which is well before the evening rush. . ." 


This personal opinion was the only "evidence" offered. No facts were dis- 


closed to support this personal opinion. 


"If we assume without deciding that there was room for rea- 
sonable debate as to whether there had been shown a change 
in the character of the neighborhood and a need for the pro- 
posed shopping center, so that the Board's decision on those 
points was justified, we think there is nothing in the record 
as to roads and traffic in relation to the center that saves the 
Board's action from being arbitrary and unreasonable and 
much to show that it was." Temmink v. Board of Zoning Ap- 


peals, 128 A. 2d 256, 258 (C-A. Md 1957) (Emphasis supplied). 


3. No Evidence that School not Objection- 
able Because of Number of Students 


This was an affirmative burden placed upon Applicant by the zoning 


regulations. Yet no evidence was offered. The record discloses only that 


the school was designed to accommodate three hundred students. Did the 
Board assume that such a large number of students would be so carefully 
supervised, both before, during and after school, that they would cause no 
undue disturbance? If so, there is no evidence to support such an assumption. 


That appears from what came later. 


33 


After the Board had granted the special exception for a school for 


three hundred students, counsel for the Applicant, at the so+called re-hear- 
ing on July 20, 1960, stated to the Board (BZA, July Tr., J.A. 113): 


", .. perhaps the size of the area was not sufficiently 
large enough to accommodate a school of 300. . .'" 
He asked the Board to eliminate the kindergarten and substitute two years 
of junior high school, and limit the number of students to two hundred and 
fifty. He introduced no evidence to show that with this change the school 
would be less objectionable , notwithstanding the obvious fact that problems 
of supervision, noise and traffic would be greater with two classes of junior 


high school substituted for one of kindergarten. 


4. No Evidence that Ample Parking Space Is Provided for 
Visitors Likely to Come to the Site by Automobile 


The regulations require ample parking space, which is defined as 
"off-street" parking (Appel. Appendix p. 2), for visitors likely to come to 
the site by automobile. Under Sec. 7203 (Appel. Appendix pp. 3, 4), the Board 
has authority to vary or modify the requirements for parking spaces, and in 
so doing shall give consideration "'to the quantity of existing! public, com- 
mercial, or private parking, other than curb-parking, on the property or in 
the neighborhood which can reasonably be expected to be available when the 


structure is in use.” 


In spite of testimony of his own witness that the proposed school would 
have occasional evening functions, and that some pupils arrive and depart 
by automobile, the record discloses the Applicant offered testimony only to 


show that five parking spaces had been provided for teachers. 


Without evidence to justify modification, it was incumbent upon the 
Board to find from the evidence that Applicant had provided the required 


ample parking space for visitors as well as for teachers. 
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5. No Evidence that "Otherwise Objectionable" Condi- 
tions Would Not Be Likely to Become Objectionable 


There were "otherwise objectionable conditions” introduced into the 
record which the Board ignored in reaching its conclusions. They were 
(1) that the school might be used for summer sessions, thus threatening 
year-round use and additional disturbance to the neighborhood during the 
normally quiet summer vacation period; (2) that buses would be used to 
transport the boys elsewhere for athletic and recreational purposes. The 
pastor of St. Thomas Church testified the boys would play basketball, foot- 
ball and baseball on playfields assigned by the Catholic Youth Organization, 
but the transcript omitted his reply to a question by counsel for Applicant 
asking how this would be done. He testified they would be taken by buses of 
the Catholic Youth Organization. Certainly if the boys were to be assigned 
playfields elsewhere, regardless of the mode of transportation, some order- 
ly arrangement would have to be made to move large groups at regular in- 
tervals. The Applicant did not disclose such an arrangement, nor inform 
the Board whether this would be a daily occurrence, or semi-weekly or 
weekly. In order to determine whether a program of this type would not be 
likely to become objectionable the Board needed facts and information on 


which to base a determination. There are none in the record. 


6. No Evidence that the Proposed School Is Reasonably Necessary 
Or Convenient to the Neighborhood It Is Proposed to Serve 


The record does not support the Board's finding that the school was 
reasonably necessary or convenient. The Applicant directed his entire 
testimony to the needs of the present St. Thomas School and that parish. 


os The Zoning Commission, on June 14, 1960, amended the regulations to eliminate 
this requirement or condition. However, it was a condition at the time Applicant 
sought the special exception; it was a condition at the time of the hearing on March 
23, 1960, and was still a condition when the Board handed down its order of May 24, 
1960. The amendment was not retroactive so as to vitiate Applicant's duty to offer 
evidence at the hearing. The Board did not vacate its order of May 24, 1960. Fol- 
lowing limited rehearing in July, 1960 the Board, without additional findings, merely 
amended the original order. 


35 


The record shows that this parish covers 1,600 acres and encompasses 
many different types of zoned districts, remote from the neighborhood in- 
volved. It also shows that 98% of the students come from areas outside 
this neighborhood, and that there are 292 vacancies in the two nearby public 
schools. 


7. Special Exception Not in Harmony With 
Purpose and Intent of the Regulations 


A special exception may be granted if in harmony with the general 
purpose and intent of the zoning regulations and maps and will not tend to 
affect adversely the use of neighboring property (Sec. 8207.2, Appel. Ap- 
pendix, p. 5). There is no evidence in the record on this issue. No testi- 
mony was offered to show that the addition of this school, on land adjoining 
the Maret School, was in harmony with an R-1 District zoned to “protect 


quiet residential areas now developed with one-family detached dwellings."' 


The only testimony offered by the Applicant on this question|was that of the 
architect, who testified he had attempted to design a school that would "fit 
in" with the neighborhood. That the three-building school and convent plans 
did not "fit in," in the judgment of the Board, is evidenced by the Board's 
complete rejection of those plans. 


8. Evidence in Opposition Nullified Any Presumption Which 
the Board may Have Drawn from the Applicant's Evidence 


Although the burden of proof rested upon Applicant, opponents never- 
theless introduced evidence bearing directly upon each one of the minimum 
conditions detailed in the regulations, as follows: (1) that hazardous traffic 
conditions existed at the site of the proposed school and would be intensified 
by the erection of the school, (2) that objectionable noise coming from only 
part-time and staggered use of the property as a playground |would inevitably 
become more disturbing with a full-time school of three hundred students, 
(3) that by standards employed by the D. C. Board of Education the property 
was too small to accommodate the number of grades and students proposed, 
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(4) that there were a large number of vacancies existing in the two nearby 
public schools in the area, (5) that parking conditions, already overtaxed 
through proximity to the Sheraton Park Hotel, would become more acute 

with the addition of another school containing a multi-purpose room in the 
nature of an auditorium, (6) that because of the price range of the properties 
in Woodley Hill, and the age of the residents, the school would have an ad- 
verse affect on the neighborhood, and (7) that it was not in harmony with the 
neighborhood or the general purpose and intent of the zoning regulations and 
maps. To this -- and again as part of the record -- must be added the Board's 
own earlier findings and conclusions when it permitted only limited and re- 


stricted use of the property as a playground. 


The Applicant did not rebut any of this testimony or impeach any of 
opponents’ witnesses. In Cupples Co. v. National Labor Relations Board, 
106 F. 2d 100, 104 (C. A., 8th Cir. 1939), the court said: 

", .. that evidence which merely furnishes grounds for sus- 

picion and conjecture proves nothing, and . . . that the Board, 

like a jury, may not disregard the uncontradicted testimony 

of unimpeached and credible witnesses." 

The Board disregarded uncontradicted testimony of unimpeached wit- 
nesses, It disregarded its own previous determination that use of this prop- 
erty as a playground constituted the maximum permissible use. The Board 
relied on unsupported hearsay opinion, submitted ex parte, and upon irrele- 
vant, immaterial and personal opinion testimony which furnished grounds 
for conjecture only. ° 


On the record, the District Court should have found the Board's find- 
ings were not supported by substantial evidence. 


Lack of evidence was apparent from the Joint Memorandum filed by Appellees 
at the request of the District Court (J.A. 181). Although not responsive, the only 
"factual" evidence referred to was the seventy consents of property owners filed in 
support of the special exception, and a few letters of support. The Memorandum con- 
sisted of recitals of personal opinion testimony and gratuitous interpretations and 
conclusions by counsel of the meaning of certain testimony and findings of the Board. 


37 
| 
"The rule as to substantiality is not different, we think 
from that applied in reviewing the refusal to direct a 
verdict at law, where the lack of substantial evidence iis 
the test of the right to a directed verdict. In either case, 
substantial evidence is evidence furnishing a substantial 
basis of fact from which the fact in issue can reasonably 
be inferred; and the test is not satisfied by evidence which 
merely creates a suspicion or which amounts to no more 
than a scintilla or which gives equal support to inconsistent 
inferences."" National Labor Relations Board v. Abell|Co., 
97 F.2d 951, 958 (4th Cir. C. C. A, 1938) 


p 


* * * * 


"We find here that the action of the Board, based on an /in- 
correct legal premise and unsupported by substantial 
evidence, if any, was arbitrary and capricious in a legal 
sense, and so, invalid." Montgomery County v. Merlands 

| 


Club, 202 Md. 279, 293,96 A. 2d 261, 267. 


See also O'Boyle v. Coe, 155 F. Supp. 581; Universal Camera 
Corp. v. N.L.R.B., 340 U.S. 474, 95 L. Ed. 456 (1950); Carlay 
vy. Federal Trade Commission, 153 F. 2d 493; Pennsylvania 
R. Co. v. Chamberlain, 288 U. S. 339, 77 L. Ed. 819. 


9. Mere Statutory Findings Inadequate. 


The District Court committed error when it accepted as findings of 
the Board mere formal recitals of statutory requirements. Findings of 
fact, to be sufficient to support an order, must include the basic facts from 
which the ultimate facts or conclusions, in the statutory criterion, are drawn. 


This Court, in Saginaw Broadcasting Co. v. Federal C. Commission, 96 F. 
2d 554, 68 App. D. C. 282 (1938) affirmed this recognized rule. Likewise 

this Court, in Tri-State Broadcasting Co. v. Federal C. Commission, 96 F. 
2d 564, 566, 68 App. D. C. 292, 294, stated: 


"On the controlling issue of public need of an additional jsta- 
tion the Commission found that 'there is a public need for 
said proposed station . . . that public interest, convenience, 
and necessity will be served through a grant of the applica- 
tion under consideration.' This the appellant urges is insuf- 
ficient as a finding of fact. In this the appellant is correct... 
The findings above quoted are but findings in the language of 
the statute. We are unable to determine upon what facts and 
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"for what reasons the Commission regarded an additional 
station as necessary. We cannot review the evidence to 
determine whether or not there is substantial support 
therein for findings not made." 


Although this Court was referring to findings of the Federal Com- 
munications Commission, the same requirement applies to findings by Zon- 


ing Boards and other quasi-judicial agencies. In Prusik v. Board of Appeal 


of Building Department, 262 Mass. 457, 458, 160 N.E. 312, 314, in referring 
to the findings of the Board, the court said: 
"They are not satisfied by a mere repetition of the statutory 

words. Minute recitals may not be necessary, but there 

must be definite statements of rational causes and motives, 

founded upon adequate finding." 
This is particularly true where the Board of Zoning Adjustment in this case, 
as in the Prusik case, supra, is required by the zoning regulations (Sec. 
8206.64) to record "full reasons" for its decisions. 


Again the District Court erred in ruling that substantial evidence 
supported the bare "statutory criterion" type of findings relied upon by the 


Board. 
Vv 


THE BOARD ABUSED ITS DISCRETION AND ITS 
ACTION WAS ARBITRARY AND CAPRICIOUS 


A finding by the District Court that there was substantial evidence to 
support the action of the Board and therefore that it was not arbitrary or 
capricious did not resolve the issue raised in Appellants’ motion for sum- 


mary judgment. 


The record in this case discloses findings made without supporting 
evidence, inconsistent and contradictory action on the part of the Board 
which was discriminatory in nature and an abuse of discretion, and a de- 
cision having no rational basis -- all of which, in a legal sense, was arbi- 


trary and capricious. 


First, the Board held a public hearing on an application for a special 


. thereof. 
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exception to construct a three-building school and convent. | It based its 


order on a completely new and different proposal submitted ex parte after 
the hearing was closed. It "heard" one application; it "decided" on an appli- 


cation completely revised after the hearing was closed. 


Second, it justified its order by allegedly placing limiting conditions 
upon the granting of the special exception, which were either not limiting, 


or were removed by subsequent action of the Board. 


Third, the Board publicly stated it was not concerned with the condi- 
tions existing at the present school, then contradicted itself by granting the 
exception on the basis of testimony it previously had termed irrelevant. 


Fourth, the Board used its own previous special exceptions permitting 
institutional-type of uses as justification for permitting another institutional- 
type of use on adjoining property, rather than applying the minimum standards 


enumerated in the zoning regulations. 


Fifth, by a previous exception the Board sanctioned only limited and 
restricted use of the property asa playground, because it was so "isolated" 
that it would not create any "undue disturbance" in the neighborhood. It re- 
affirmed this "maximum" use in 1957 for a period of five years, yet now finds 
that, notwithstanding almost complete interim development of this R-1 Dis- 
trict with high-cost dwellings, full-time use for school occupancy will not be 
likely to become objectionable to nearby property or affect adversely the use 


Finally, it considered as evidence material submitted ex parte, after 
the hearing was closed; used the results of its own inspection of the property 
as evidence to support its findings, without revealing those results in the 
record; failed to keep a complete and accurate record of its proceedings, 
as required by the Zoning Act; purported in the notice of rehearing to per- 
mit all interested persons to be heard, yet arbitrarily restricted such time 
to fifteen minutes for testimony and argument on rehearing on substituted 
plans , and, by public expression of lack of interest in evidence offered by 
the opponents indicated a state of mind already pre-determined. 
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While there is a presumption that the Board exercises its discretion 


legally, the presumption is not a shield against all inquiries as to reason- 


ableness and fairness, and where the discretion is clearly arbitrary it will 


be set aside. Robinson v. Town Council of Narragansett, 60 R.I. 422, 199 
A. 308; Hyman v. Coe, 146 F. Supp. 24, 27. 


In O'Boyle v. Coe, 155 F. Supp, 581, 586 (U.S.D.C., D.C., 1957), a 
case involving denial of a special exception by the Board, the Court said: 


"The administrative discretion, however, is not unlimited or 
unbridled. It must be sound legal discretion. . . 


"The conclusion is inescapable from the foregoing discussion 
that the decision of the Board was not sustained by substantial 
evidence. On the contrary the overwhelming weight of evi- 
dence is to the contrary. Moreover, the reasoning of the Board 
seems self-contradictory. Its conclusion does not rest on a 
rational basis. Accordingly the decision of the Board must be 
deemed arbitrary and capricious in the legal sense, and should 
be set aside.” 


In reviewing another order of the Board of Zoning Adjustment, the 
District Court stated: 


"But where such a Board's decision, upon review, is clearly 
unreasonable, and arbitrary, it will be set aside... The 
Court is not bound by an arbitrary and capricious action of 
the Board or where there has been a manifest abuse of dis- 
cretion... 


"|, . The Board is to decide whether or not the exception 
sought meets the requirements of the regulation, but this 
discretion must result from an exercise of sound discre- 
tion, that is, legal discretion, and must not be arbitrary, 
capricious or unreasonable. Robinson v. Town Council of 
Narragansett and Berard v. Board of Adjustment, of City 
of St. Louis, supra." Hyman v. Coe, 146 F. Supp. 24, 27 
(U.S.D.C., D.C., 1956). baa 
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VI 


THE DISTRICT COURT ERRED IN FAILING TO 
DECIDE ALL MATERIAL ISSUES OF LAW 


The District Court had jurisdiction. Jurisdiction having attached, the 
Court then had the duty to exercise its judicial power. Judicial power is not 
discretionary. It imposes a duty to decide on the law and facts presented, 
i.e., to render a final determination. Judicial power is not exercised in the 
constitutional sense when the Court fails to "decide" the issues by acting 
only on fragments of the case. Jurisdiction conferred and taken means the 
case shall be decided, and that means a decision on all the issues which con- 
stitute the controversy. Chief Justice Marshall, in 1821, in Cohens v. Vir- 
ginia, 6 Wheaton 264, 404; 5 L. Ed. 257, 291, stated it thus: 

"It is most true that this court will not take jurisdiction if it 
should not; but it is equally true, that it must take jurisdic- 
tion if it should. The judiciary cannot, as the legislature may, 


avoid a measure because it approaches the confines of| the con- 
stitution. We cannot pass it by because it is doubtful. | With 


whatever doubts, with whatever difficulties, a case may be 
attended, we must decide it if it be brought before us. | We have 
no more right to decline the exercise of jurisdiction which is 
given, than to usurp that which is not given. The one or the 


other would be treason to the constitution. . ... (Emphasis 
supplied) 


The function and duty of the District Court, on review of administrative 
decision, is restated in Section 10 of the Administrative Pro¢edure Act. This 
is merely declaratory of existing law. The judicial function and duty is 
the same even though the administrative agency is not regulated by the Act. 
Judicial review of administrative proceedings includes the duty (1) to de- 
cide all relevant questions of law, interpret constitutional and statutory pro- 
visions, and determine the meaning or application of the terms of agency ac- 
tion, (2) to hold unlawful and set aside agency action, findings and conclusions 


found to be (a) arbitrary, capricious or an abuse of discretion (b) contrary to 


Olin Industries, Inc. v. National Labor Relations Board, 72 F. Supp. 225, 228. 


eee eee 
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constitutional right, power, privilege or immunity, (c) in excess of statutory 
jurisdiction, authority or limitations, (d) without observance of procedure 
required by law, and (e) unsupported by substantial evidence in any case re- 


viewed on the record. 


Several separate and distinct issues of law were before the District 
Court on the cross motions for summary judgment. One such issue was that 
the decision of the Board was not based on substantial evidence. There were 
other issues of at least equal or greater importance which were left unre- 
solved by the decision of the District Court, and which required a ruling by 


the Court in order to finally determine the case. They were: 


(1) That undisputed irregularities in the proceedings before the Board 
denied Appellants a fair hearing and due process. 


(2) That, since the Applicant for the special exception failed to sustain 
the burden of proof, the Board's action was ultra vires. 


(3) That the Board exceeded its delegated authority, usurped the powers 
reserved to the Zoning Commission, performed a legislative function beyond 
the scope of its authority, and by failing to consider proof of each of the con- 
ditions in the regulations as conditions precedent to granting a special ex- 
ception, misinterpreted the law, and acted in an arbitrary, capricious and 


discriminatory manner. 


These issues of law were not disposed of by a general ruling that the 
action of the Board was not arbitrary or capricious because it was supported 
by substantial evidence. 


Having acquired jurisdiction, the District Court had a duty to examine 
the record to determine whether the Board had denied Appellants a fair hear- 
ing and due process. If a fair hearing was denied, no evidence, however sub- 
stantial, would suffice to support a finding. 


Likewise, and again without regard to the question of evidence, it was 
incumbent on the Court to determine whether the Board had exceeded its 
delegated statutory authority, and whether it had misinterpreted its own dis- 
cretionary power, contrary to the Zoning Act and regulations. 
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Also, if the Applicant failed to sustain the burden of proof, the action 
of the Board was ultra vires. This issue of law was not resolved by a de- 
cision that the Board's order was supported by substantial evidence, par- 
ticularly when the record shows that the Board received evidence ex parte 


and based its decision on evidence not of record. 


As this Court said, in Lewis v. District of Columbia, |190 F. 2d 25, 
29, 89 App. D.C. 72, 76 (1951), a case involving review of a/refusal by the 
Zoning Commission to change a zoning classification: 

", .. But the Zoning Commissioners are entitled to consider 

the entire situation in a particular locality. They need not 

close their eyes to such factors as the adequacy and good 

condition of existing buildings, for the uses for which|they 

are presently being put ... All of this is certainly relevant 

to the preservation of the values of surrounding property . . ." 

The Board's failure to require the Applicant to produce evidence that 
the proposed school could not be built in its present R-3 District, in keep- 
ing with the objectives of the Zoning Act and regulations, ignored the de- 
clared purpose and intent of the Act and regulations and its own duty to carry 
out those objectives. 


Finally, the complaint in this case, in addition to injunctive relief, 
also sought a declaratory judgment. It was within the discretion of the Court 
to accept jurisdiction under the Declaratory Judgment Act. It exercised that 
discretion and accepted jurisdiction. The duty thereupon devolved upon the 
Court to resolve the matters of law raised in Appellants’ complaint. The 
District Court failed to exercise its judicial duty and power jand left unde- 
termined important issues of law, properly presented, which constituted 
the controversy. 


This Court, in Manchester Gardens, Inc. v. Great West Life Assur. 
Co., 205 F. 2d 872, 875, 92 U.S. App. D.C. 320, 322, 323 (1953) , said: 


"While the granting of declaratory relief is largely within the 
discretion of the court, we think that where a court decides 
some of the issues in the case it should not decline (without 
good reason) to decide related issues which are ripe for de- 
cision and which may otherwise simply give rise to further 
litigation." 
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The Seventh Circuit, in Mutual Life Ins. Co. of New York v. Krejci, 

123 F. 2d 594 (1941), said: 
", .. It is certainly true that the jurisdiction granted by 

Congress under the declaratory judgment act is not to be 

exercised or denied at any whim of the trial court. As 

Judge Treanor said in American Automobile Insurance 

Co. v. Freundt, 7th Cir., 103 F.2d 613, the court may not 

refuse arbitrarily to exercise jurisdiction when it is in- 

voked by appropriate proceeding. Rather it must exercise 

the jurisdiction created by legislative act, in the absence 

of showing of facts which constitute a recognized legal 

ground justifying a refusal to pass upon the merits of the 

cause...” 

In failing to decide the important issues of law presented, the District 
Court misconstrued its own duty under the constitutional power conferred 
upon it. Its failure to resolve the material issues of law and "decide" the 


case constitutes reversible error. 


CONCLUSION 


The District Court erred in finding the action of the Board, on the 
record as a whole, was supported by substantial evidence and was not arbi- 
trary or capricious, and in failing to rule on important issues of law con- 
stituting the controversy, and the judgment of the Court denying Appellants' 


motion for summary judgment and granting the motion for summary judg- 
ment of the Appellees should be reversed. 


Respectfully submitted, 


RAYMOND S, SMETHURST 


LOUISE R. SMETHURST 


1511 K Street, N. W. 
Washington 5,D.C. 


Attorneys for Appellants 


APPENDIX 
STATUTE INVOLVED 


ZONING ACT OF THE DISTRICT OF COLUMBIA 
(Act of June 20, 1938, 52 Stat. 797, as amended by 
Act of March 4, 1952, 56 Stat. 122) 


"Be it enacted by the Senate and House of Representat 
States 


ives of the United 


of America in Congress assembled, That to promote the he , safe- 
ty, morals, convenience, order, prosperity, or general welfare of the District 


of Columbia and its planning and orderly development as the 
the Zoning Commission created by the Act of March 1, 1920 
is hereby empowered, in accordance with the conditions and 
specified in this Act, to regulate the height, bulk, number of 
size of buildings and other structures,.... 


National Capital, 
(41 Stat. 500), 
procedures 
stories, and 


the density of population and 


the uses of buildings, structures, and land for trade, industny , residence, 


recreation, public activities, or other purposes; and for the 
regulation said commission may divide the District of Colu 
tricts or zones of such number, shape, and area as said Zo 


ot 


purpose of such 


bia into dis- 
ng Commission 


may determine, and within such districts may regulate the erection... . 


and uses of buildings and structures and the uses of land." 
* 


"Sec. 2 


* * * * 


and their suitability for the uses provided in the regulations 
to encouraging stability of districts and of land values therei 


* * * * * 


Such regulations shall be made with reasonable con- 
sideration, among other things of the character of the respective districts 


; and with a view 


" 
n. 


"Sec. 8. A Board of Zoning Adjustment is hereby created .... 


"The Zoning Commission may provide and specify in its zoning regu- 
lations general rules to govern the organization and procedure of the Board 
of Adjustment not inconsistent with the provisions of this Act,.... All 
meetings of the Board shall be open to the public. The Board shall keep 


minutes of its proceedings showing the vote of each member 
tion, . 


upon each ques- 


- . . and shall keep records of its examinations and other official ac- 


tions, all of which shall be immediately filed in the office of the Board and 


shall be a public record. 


"The regulations adopted by the Zoning Commission m 


ay provide that 


the Board of Adjustment may, in appropriate cases and subject to appro- 
priate principles, standards, rules, conditions, and safeguards set forth in 


the regulations, make special exceptions to the provisions of 
lations in harmony with their general purpose and intent. . . 


the zoning regu- 


2 


"The Board of Adjustment shall not have the power to amend any 
regulation or map. 


* * * * * 
"Upon appeals the Board of Adjustment shall have the following powers: 


* * * * * 


(2) To hear and decide, in accordance with the provisions of the regu- 
lations adopted by the Zoning Commission, requests for special exceptions. 


REGULATIONS INVOLVED 


ZONING REGULATIONS OF THE DISTRICT OF COLUMBIA 
(Effective May 12, 1958) 


"Section 1202 - Definitions 


* * * * * 


"Parking Space: An off-street area accessible and of appropriate 
dimensions to be used exclusively as a storage space for a motor vehicle." 


"Section 1301 - Interpretation 


1301.1 In their interpretation and application the provisions of these 
regulations shall be held to be the minimum requirements adopted for the 
promotion of the public health, safety, morals, convenience, order, pros- 
perity, and general welfare; to provide adequate light and air; to prevent 
undue concentration of population and the overcrowding of land; and to pro- 
vide such distribution of population, business and industry and use of land 
as will tend to create conditions favorable to transportation, protection of 
property, civic activity, and recreational, educational, and cultural oppor- 
tunities and as would tend to further economy and efficiency in the supply of 
public services. The regulations and the accompanying zoning maps are 
designed with consideration of the character of the respective districts and 
their suitability for the uses permitted in each district under these regula- 
tions, and with a view to encouraging stability of districts and of land values 
therein." 


"Section 3101 -- R-1 Districts (One-Family Detached Dwellings) * * * 


"3101.1 The R-1 District is designed to protect quiet residential areas 
now developed with one-family detached dwellings and adjoining vacant areas 
likely to be developed for such purposes. The regulations are designed to 
stabilize such areas and to promote a suitable environment for family life. 


For that reason only a few additional and compatible uses are permitted. 
* eK TT 


* * * 
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"3101.4 The following uses are permitted if approved by the Board 
of Zoning Adjustment subject to the conditions specified in Section 8207 
and below in each case: 


* * * * be 


"3101.42 Other private school, but not including a trade school, and 
residences for teachers and staff of a private school, provided that: 


"(a) It is so located that it is not likely to become objectionable to 
adjoining and nearby property because of noise, traffic, number of students, 
or otherwise objectionable conditions; 

"(b) Ample parking space, but not less than that required in Article 
72 of these regulations, it is provided to accommodate the students, teach- 
ers, and visitors likely to come to the site by automobile; and, 

| 

'(c) The use will be reasonably necessary or convenient to the neigh- 
borhood it is proposed to serve." 


* * * 
"Section 3101 - R-3 Districts (Row Dwellings)" 


* * * * * 


"Section 7202 - Schedule of Requirements for Parking Spaces. 


7202.1 On and after the effective date of these regulations all struc- 
tures shall be provided with parking spaces as specified in the following table: 


Uses Amount of Parking Space Required 


* * * * 
Schools 
Nursery through Junior 
High School: 
All districts Two for each three teachers and other 
employees except custodial personnel" 


"Section 7203 - Exceptions to the Schedule of Requirements. 


"7203.1 The Board of Zoning Adjustment is hereby authorized to vary 
or modify the amount of parking space required for nonresidential uses by 
Section 7202 provided the amount of required parking space shall not be re- 
duced by more than 25%. 


1 Sub-paragraph (c) deleted by Zoning Commission June 14, 1960; 
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"7203.2 The Board in exercising the authority granted herein shall 
give consideration to: 


"7203.22 The maximum number of students, employees, guests, 
customers, or clients who can reasonably be expected to use the proposed 
structure at one time; 


"7203.23 The amount of traffic congestion existing or which the struc- 
ture can reasonably be expected to create in the neighborhood; and 


"7203.24 The quantity of existing public, commercial, or private 
parking, other than curb-parking, on the property or in the neighborhood 
which can reasonably be expected to be available when the structure is in use. 


"7203.3 Any proposed change or modification in the amount of required 
parking spaces shall be consistent with the spirit and purpose of these regu- 
lations." 


ARTICLE 82 
BOARD OF ZONING ADJUST MENT 
"Section 8201 - Creation 


"8201.1 The Zoning Act of June 20, 1938 (52 Stat 797), as amended, 
created a Board of|Zoning Adjustment . . . with such duties and powers as 
are Set forth in that Act and these regulations.” 


* * * 2 * 


"8202.4 All meetings of the Board shall be public and the Board shall 
keep minutes of its proceedings as prescribed in subparagraph 8202.64. All 
records of the Board shall be filed in the office of the Board and shall be open 
to public inspection." 


* * * * * 


"8202.64 Enter in the minutes book the resolution relating to each case 
acted on by the Board, the vote of each member of the Board, those absent 
or failing to vote being so marked, all other actions of the Board and the full 
reasons for its decisions." 


* * * * 


"Section 8203 - Appeals - Procedure and Notice. 


"8203.1 Each appeal or application to the Board shall be made on the 
appropriate form provided by the Zoning Commission and all information 
required by such form shall be furnished by the appellant or applicant .. ."' 


* * * * * 
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"8203.4 A public hearing shall be held on each appeal 
to the Board." 


or application 


"8203.5 The Board shall give notice of the time and place of each 


public hearing by: " 


* *x * * * 


"8203.7 At a hearing the order of procedure shall be 


"8203.71 Appellant's or applicant's side of the case: 


as follows: 


"8203.72 Director's, Department of Licenses and Inspections , Com- 
missioners' of the District of Columbia, or other administrative officer's 


Side of the case; 


"8203.73 Interested property owners' or other interested persons' 


side of the case; and, 


"8203.74 Appellant's or applicant's rebuttal.” 


"8203.8 In all cases before the Board the burden of proof shall rest 


with the appellant or applicant. If no evidence is presented 
his case he shall not be relieved of this responsibility." 


"Section 8204 - Appeals - Rehearings and New Appeals. 


in opposition to 


"8204.2 No request for a rehearing shall be considered by the Board 
unless new evidence is submitted which could not ranted, no have been pre- 


sented at the original hearing. If a rehearing is granted, no 
given as in the case of an original hearing." 


"Section 8207 - Original Jurisdiction. 


ice shall be 


8207.2 Pursuant to authority contained in the Zoning) Act of June 20, 
1938 (52 Stat. 797), as amended, the Board is authorized to oo special ex- 


ceptions as provided in the preceding Articles of these regu 
the judgment of the Board such special exceptions will be in 
the general purpose and intent of the zoning regulations and 
not tend to affect adversely the use of neighboring property 
with said zoning regulations and maps, subject in each case 
conditions specified in said Articles, as follows: 


ations where in 
harmony with 
maps and will 
in accordance 
to the special 


Type of Special Exception District Section . . . in which conditions 
are specified 


* * * * 


School - private other than trade 
school Any R District 


101.42" 


6 
RULES 
FEDERAL RULES OF CIVIL PROCEDURE 


Rule 56. SUMMARY JUDGMENT. 


"(a) For Claimant. A party seeking to recover upon a claim, counter- 
claim, or cross-claim or to obtain a declaratory judgment may, at any time 
after the expiration of 20 days from the commencement of the action or after 
service of a motion for summary judgment by the adverse party, move with 
or without supporting affidavits for a summary judgment in his favor upon 
all or any part thereof. 


* * * * * 


"(c) Motion and Proceedings thereon ... The adverse party prior 
to the day of hearing may serve opposing affidavits. The judgment sought 
Shall be rendered forthwith if the pleadings, depositions and admissions on 
file, together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is entitled to a judgment as 
a matter of law... ." 


RULES OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Rule 9. MOTIONS. 


(1) MOTIONS FOR SUMMARY JUDGMENT. There shall be served 
and filed with each motion for summary judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure a statement of the material facts as to 
which the moving party contends there is no genuine issue. 


"Any party opposing the motion, may, not later than three days prior 
to the hearing, serve and file a concise 'statement of genuine issues' setting 
forth all material facts as to which it is contended there exists a genuine 
issue necessary to be litigated. 


"In determining any motion for summary judgment, the court may as- 
sume that the facts as claimed by the moving party are admitted to exist 
without controversy except as and to the extent that such facts are asserted 
to be actually in good faith controverted in a statement filed in opposition to 
the motion." 
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For The District Of Columbia Circuit 
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Appellees. 
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CLERK 


STATEMENT OF QUESTION PRESENTED 
EE EN LEY 


In the opinion of the Members of the Board of Zoning Adjustment 


and the Director of the Deparment of Licenses and Inspections of the 


District of Columbia, certain of the appellees herein, the question is: 


There being no showing in the administrative record 


decision of the Board of Zoning Adjustment, granting a spec 


| that the 


ial exception to 


construct a private school in a residentially zoned area, was arbitrary or 


capricious, or that the appellants were prejudiced in any respect by alleged 


procedural irregularities at the administrative hearing, did 


below properly enter summary judgment for the appellees? 


| 
not the court 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
RALPH ROBEY, et al., 
Appellants, 
v. 
JAMES E. SCHWAB, et al., 
as Members of the Board of Zoning Adjustment, 
District of Columbia, et al., 
Appellees. 
WOODLEY HILL AREA HOME OWNERS 
ASSOCIATION, et al., 
Appellants, 
Vv. 
SAMUEL SCRIVENER, JR., et al., 
as Members of the Board of Zoning Adjustment, 


District of Columbia, et al., 


Appellees. 


COUNTER-STATEMENT OF THE CASE 


These are appeals from an order of the District Court granting 
summary judgment on complaints for declaratory and injunctive relief from 
an order of the Board of Zoning Adjustment granting to appellee, Archbishop 


1 


O'Boyle, a corporation sole, a special exception to construct a 
private school in a residentially zoned area. 

The plaintiffs below and the appellants herein are respectively the 
owners of property in the vicinity of the proposed school and an unincorpo- 
rated association of persons owning property in the general area. The 
appellees consist of the Members of the Board of Zoning Adjustment, the 
Director of the Department of Licenses and Inspections of the District of 
Columbia, and Archbishop O'Boyle. 

The complaints, which were later consolidated for hearing by the 
District Court, alleged irregularities in the proceedings at the adminis- 
trative hearing and alleged also that the Board's action was arbitrary, 
capricious, not supported by the evidence, and contrary to the Zoning 


Regulations. The relief sought was that the Board's order granting a 


special exception to construct the school be vacated (J. A. 2, 199). 


Motions for summary judgment were filed on behalf of all parties 
to the action, and the court below, on June 15, 1961, entered its order de- 
nying appellants summary judgment and granting appellees summary 
judgment (J. A. 192). Appellants' motion for rehearing was denied 
(J. A. 195), and these appeals followed (J. A. 196, 285). 

The proceedings before the Board of Zoning Adjustment were in 


Substance as follows: 


On January 29, 1960, Patrick A. O'Boyle, Roman Catholic Arch- 
bishop of Washington, a corporation sole, one of the appellees herein, and 
hereinafter referred to as the "applicant," filed an appeal! (application) 
with the Board of Zoning Adjustment for a special exception under Sec- 
tion 3101.42 of the Zoning Regulations to construct on the northwest 
corner of Twenty-ninth and Garfield Streets, Northwest, a private school 
for St. Thomas The Apostle Church (J. A. 287-289). The site, consisting 
of approximately 60,000 square feet, was purchased by applicant in 1951, 
and is presently being used by it as a playground under a special exception 
previously granted by the Board (J. A. 31, 212). That portion of the sub- 
ject property fronting on Twenty-ninth Street is, to a depth of 100 feet, 
zoned R-3 1 as is the property across Twenty-ninth Streetjand on the east 


side thereof. The remainder of the lot, together with the property im- 


mediately to the north, west, and south is zoned R-1-B. 2 The property 
| 


cater-corner to the subject property on the southeast corner of Twenty- 


ninth and Garfield Streets is zoned R-5-B. 3 


: The R-3 district is designed essentially for row dwellings. (Sec- 
tion 3103.1 of Zoning Regulations. ) 


2 The R-1-B district is designed for high density one-family detached 
dwellings. (Section 3101.1 of Zoning Regulations. ) 


3 The R-5-B district is designed to permit all types of urban residen- 
tial development such as hotels, apartment houses, multiple dwellings, etc. 
(Section 3105.1 of Zoning Regulations. ) 


Section 3101.42 of the Zoning Regulations, upon which applicant's 
appeal was predicated, provides that a private school and residences for 
teachers and staff may be constructedin anR-1 district provided that 

(a) It is so located that it is not likely to become 
objectionable to adjoining and nearby property 


because of noise, traffic, number of students, 
or otherwise objectionable conditions; 


Ample parking space, but not less than that 

required in Article 724 of these regulations, is 

provided to accommodate the students, teachers, 

and visitors likely to come to the site by automobile; 

and, 

(c) The use will be reasonably necessary or con- 
venient to the neighborhood which it is proposed 
to serve. 
At the public hearing on the appeal held on March 23, 1960, the ap- 

plicant produced the written consents of 70 individuals residing in the 
vicinity of the proposed school (J. A. 301-306), together with the consents 


of the Kiwanis Club of Northwest Washington (J. A. 295), the Connecticut 


4 article 72, Section 7202.1 requires "[t]wo [parking spaces] for 
each three teachers and other employees except custodial personnel." 
(J. A. 209.) 


5 subsection "c" was repealed by the Zoning Commission on 
June 14, 1960. (J. A. 118.) 


Avenue Citizens Association (J. A. 299), the Swiss Embassy, which owns 

the property immediately north of the subject site (J. A. 37, 286), and the 

Maret School, which owns the property west of the subject site (J. A. 38, 286). 
The applicant's architect explained the various aspects of the plans 

of the school and stated that, in drawing up these plans, he had in mind the 

designing of a school that would fit in with the character of the neighborhood 

(J. A. 38). 
Monsignor Joseph Martin, pastor of St. Thomas The Apostle Church, 

testified that the present school, located at 2701 Woodley Road and 2702 

Twenty-seventh Street, Northwest, two blocks east of the lot in question 


(J. A. 42, 248), was constructed around 1913 and now accommodates 197 


| 
students (J. A. 42-43); that the school is obsolete and in a run-down 
| 


condition, and that it would not be possible to rebuild the school on its 
present site and have an "adequate school" (J. A. 45, 49). | He testified 
further that, because of the location of the Sheraton-Park Hotel directly 
across therefrom, traffic conditions around the present school are very 
dangerous (J. A. 44). In this connection there was testimony that the 
school hours are from 9 to 3 o'clock and that, while there are about 15 
automobiles which currently pick up and deliver children, most of the 197 


children enrolled walk to school (J. A. 44, 47). 


With respect to the plans for the new school the testimony was that 
five parking spaces have been provided (J. A. 325) ; that there will be six 
sisters and two lay teachers on the faculty; that none of the sisters drive 
automobiles, and that there will be no more than 1 or 2 evening meetings a 
year at the school (J. A. 45, 46). 

Then followed testimony that, except for a half block of Twenty- 
seventh Street which is closed off during short recess periods, there is 
no play area at the present school (J. A. 43). The property on which the 
new school is to be located is presently being used by the students as a 
play area during the noon recess (J. A. 43). This. play area is also used 
after school hours until about 5 o'clock by the children in the parish and, 
except for some complaints of noise created by older children, there have 
been no complaints regarding its use (J. A. 46-47). Because of the super- 


vision by the sisters who will be living on the premises when the new school 


is built this problem is expected to be eliminated (J. A. 52). There have 


been no complaints of noise at the present school (J. A. 46). 

Basketball games will be played in the basement of the church as 
usual. A few students, however, may in the evenings use the playground 
at the school for basketball practice (J. A. 47, 50). Other areas for playing 
baseball and football will be assigned by the Catholic Youth Organization 
(J. A. 47). 


A number of individuals living on Garfield Street, Garfield Terrace, 
Twenty-ninth Place, Twenty-ninth Street, and Woodley Road, near the 
subject property, testified in favor of the school. One witness, T. V. 
Dillion, 2930 Garfield Street, Northwest, stated that his house is situated 
on the highest elevation on Woodley Hill and that it directly overlooks the 
property in question (J. A. 51). He was of the opinion that! the school 
would have no adverse effect on the value of any of the houses on Woodley 
Hill (J. A. 52). In many ways, he said, the school will enhance property 
values. He stated that the area was in need of the school; that since only 
a few students are transported by automobile and since they arrive after 
the morning rush hour and leave before the evening rush hour, traffic 
would not be materially affected (J. A. 53). 

Gene LaRock, who lives on Twenty-ninth Street directly across 
from the entrance to the proposed school, was of the view that the school 
will be an improvement over the large vacant lot and that it will enhance 
the value of his property and improve the neighborhood (J. A. 54). He 
stated that the neighborhood was in need of the school (J. A.| 54). 

Dr. Melchior Sevarese, 2823 Twenty-ninth Street, testified as to 
the need of the school and remarked that '* * * we have a public school just 


down the street that has not detracted from the area and the houses went up 
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on Woodley Hill without any problem there and I think that overall this will 


enhance and improve rather than detract." (J. A. 62.) 


Dr. Charles C. Fenwick, 2653 Woodley Road, stated that the new 
school has been designed to conform to modern educational institutions that 
are attractive and not offensive to the neighborhood (J. A. 63). 

In opposition to the appeal there was received by the Board (1) peti- 
tions containing 134 signatures (J. A. 307-321), (2) an exhibit showing that 
the capital investment in the homes in the area is extensive (J. A. 134), 

(3) a letter from the District of Columbia Board of Education stating that 
vacancies exist in the Oyster School and the Eaton School, which are public 
schools located nearby, and that "[i]t is a policy to try to obtain five acres 
of ground for an elementary school which was a recommendation in the 
Strayer Report” (J. A. 136), (4) excerpts from a report of a survey of 
the public schools of the District of Columbia made by George D. Strayer 


in 1949 recommending, among other things, that the Oyster School be 


closed, and containing recommendations as to the amount of playfield which 


should be provided for various age levels (J. A. 138), and (5) other 
exhibits recommending standards for the construction of elementary 
schools. In addition to the foregoing, there was, in opposition to the 


appeal, testimony from a number of residents in the area, as follows: 


Joseph Rogers, an architect residing at Thirtieth and Cleveland 
Avenue, Northwest, was opposed to having a new school in the Woodley 
Hill section stating that "[a]ny relaxing of the low density zoning provisions 
in an established neighborhood in favor of a more concentrated occupancy 
is directly counter to the basic precepts of every urban planner today." 


As to the possible effects on the neighborhood resulting from the school he 


said, "At best it's an educated guess. Experienced appraisers can present 


a convincing case in any direction, and their conclusions tend to offset each 


other's." (J. A. 81-82.) 

Stephen R. Hanmer, 2833 Twenty-ninth Place, a representative of 
the Woodley Hill Area Home Owners Association and one of the! appellants 
herein, stated that the plot of ground is too small for the proposed school, 
that the school would be objectionable because of noise, inadequate parking, 
and the large volume of traffic presently using the streets in the area (J. A. 
85-89). He stated further that the proposed architecture is not in keeping 
with the pattern set by homes constructed in the area (J. A. 89). On cross- 
examination, Mr. Hanmer stated that he is a member of the Connecticut 
Avenue Citizens Association and was present at the meeting when the 


association voted in favor of the school (J. A. 91-92). 


Ralph Robey, an economist residing at 2926 Garfield Street, and 
one of the appellants herein, purchased his home in 1958 and was of the 
opinion that the school would result in a decrease in the value of his and 
other homes close by.. He estimated that the value of his home would 
decline as much as $10, 000 to $20,000 (J. A. 92-96). 

Mrs. Andre Cornu, 2857 Twenty-ninth Place, complained that the 
children now damage her property when they get out of school at three 
o'clock (J. A. 97), and another resident stated that traffic in the area is 
heavy, and that the streets are saturated with parked automobiles (J. A. 
107-108). 


Subsequent to the hearing and prior to any decision by the Board, 


the applicant, on April 11, 1960, sent the following letter to the Board: 


Since the hearing of the above appeal, it has been 
brought to my attention that the objections of certain 
of the property owners in Woodley Hills to the pro- 
posal of the Roman Catholic Archdiocese to construct 
a School at 29 and Garfield Streets, N. W. might well 
be overcome if the school could be reoriented on the 
lot in question. I enclose herewith preliminary 
drawings for a two-story school building prepared 
by Collins-Kronstadt and Associates, architects and 
engineers for the project. 


For your information I am advised that the attached 
drawings reflect an increase in the play area of 8, 224 
Square feet over the amount of play area reflected in 
the drawings submitted to you at the hearing. In the 
event the Board should determine to grant the 


exception to permit the erection of the school, it 
is entirely satisfactory if the Board's order would 

provide for the approval of the design and plans) enclosed 
with this letter. 


A copy of the new design and plans has this day 
been furnished to Mrs. Louise Smethurst, attorney 
for the opponents. (J. A. 151.) 


On May 24, 1960 the Board of Zoning Adjustment, with two members 


dissenting (J. A. 34), entered an order, which reads in part: 


ORDERED: 


That the appeal of Patrick A. O'Boyle, Roman 
Catholic Archbishop of Washington to erect a parochial 
school for St. Thomas the Apostle Church at the north- 
west corner of 29th Street and Garfield Street, N.W., 
lot 811, square 2113, be conditionally granted: 


* * * * 


(3) The parochial school for the St. Thomas 
Apostle Church is a private school falling within 
the perview of paragraph 3101.42 of the Zoning 
Regulations. The school as limited by conditio 
hereinafter set forth is not likely to become objec- 
tionable to adjoining and nearby property because of 
noise, traffic, number of students or otherwise lob- 
jectionable conditions; the use is reasonably necessary 
and convenient to the neighborhood which it is proposed 
to serve, and ample parking space is provided to ac- 
commodate students, visitors, and teachers. The 
use is in harmony with the general purpose and intent 
of the Zoning Regulations and maps and will not tend 
to have adverse effect upon the use of heeled 
property in accordance with said regulations an 
maps (J. A. 31-32). [Emphasis supplied. ] 


The first limiting condition. setforth in the Board's order requires 
the elimination of the three separate buildings and the substitution of one 
two-story building to accommodate all the facilities. This condition also 
requires that a new site plan be submitted to the Board for approval showing 
the location of the building and the additional play area. It further requires 
that completed building plans be reviewed and approved by the Board. 

The second limiting condition is that the entire area be enclosed with 
a chain-link type of fencing and that screening and planting be provided on 
the Garfield Street side. The type of planting also is to be submitted to the 
Board for approval. (The final condition restricted the size of the operation 
to kindergarten and grades one through six (J. A. 33). 

On the ground that it did not have an opportunity to object to the 
alternate plans submitted April 11, 1960 the Woodley Hill Area Home Owners 
Association moved fora rehearing (J. A. 327-328). A rehearing was granted 
and scheduled for July, 20, 1960, and each side was granted 15 minutes to 


present its views (J. A. 329-331). 


All evidence adduced at the original hearing was incorporated in the 


record of the new hearing (J. A. 112). Richard Collins, the applicant's 
architect, explained the alternate plans and stated that all-units in the 
original plans were included in the alternate plans and that nothing was 


added (J. A. 115). The applicant moved the Board to modify that portion 


of its order limiting the school to kindergarten and grades one through six 
by eliminating the kindergarten and permitting grades one enone eight 
with enrollment limited to 250 pupils. The reason given for| the requested 
modification of the order was that the school had no kindergarten, and that 
in the parochial school system there is no junior high school/(J. A. 113). 
In opposition to the appeal there was submitted at the! rehearing 
documentary evidence as follows: (1) The denials in 1950 and 1951 of re- 
quests of prior owners for rezoning the subject site, (2) a copy of the 
Board's order of June 13, 1951, granting Maret School, a neighboring 
private school, a special exception to operate, (3) an order of the Zoning 
Commission dated June 14, 1960, deleting subparagraph "'c"| of Section 
3101.42 of the regulations, (4) a written opinion from Joseph Rogers, a 
witness at the original hearing, (5) a tabulation of. traffic count by 
Mrs. Cornu, a witness at the original hearing, and (6) a written opinion 
by Frederick A. Marsteller, a realtor (J. A. 118-119). Counsel for 
the applicant objected to the exhibits containing opinions on ttle ground that 
the writers were unavailable for cross examination (J. A. 119). Two days 


later, however, said counsel advised the Board that, after having had the 
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opportunity to read the proffered exhibits for the first time, he was with- 


drawing his objection (J. A. 333-334). 


On August 17, 1960 the Board amended its order of May 24, 1960 
by eliminating kindergarten, and permitting grades one through eight 
with a maximum of 200 children.(J. A. 335). In reaching its decision, 
it considered all the evidence, including the disputed documents proffered 


on July 20, 1960 (J. A. 341). 


STATUTE AND ‘REGULATIONS INVOLVED 
The statute and regulations involved are set forth in the Appendix 
to the Brief of Appellants in ‘case numbered 16, 660, 


SUMMARY OF THE ARGUMENT 
There is substantial evidence in the administrative record to sup- 
port the Board's determination that the applicant established a right to a 
special exception to construct a private school in the residential area in- 


volved. Since there was no sufficient showing that the action of the Board 


was arbitrary or capricious or that there were in the administrative pro- 


ceedings procedural irregularities prejudicial to the appellants, the court 
below properly entered summary judgment for the appellees. 


ARGUMENT 
I 


The findings and order of the Board of Zoning Adjust- 


~~ ment are based upon substantial evidence. | 
The Board of Zoning Adjustment is a statutory body |created by the 
Congress. One of its functions, as set forth in the Act of June 20, 1938, 
c. 534, 52 Stat. 799, D. C. Code, 1961, Title 5, § 420, is'to hear and 
decide appeals for special exceptions to the provisions of the Zoning Regula- 
tions. Once the Board has exercised its discretion in deciding such an ap- 


peal, the courts will not interfere unless the Board acted arbitrarily or 


capriciously. Selden, et al. v. Capitol Hill Southeast Citizens Associa- 


tion, et al., 95 U. S. App. D. C. 62, 219 F.2d 33, cert. den. 349 U. S. 


944, 99 L. Ed. 1271, 75S. Ct. 873; O'Boyle v. Coe, D. C., D. C., 


155 F. Supp. 581. 
In Selden, et al. v. Capitol Hill Southeast Citizens Association, 
supra, the Board of Zoning Adjustment granted, over the opposition of the 
residents of the neighborhood, a special exception to the Zoning Regulations 
by permitting the use as a parking lot in a residential area of unimproved 
property. The District Court vacated the order of the Board on the ground 
that the Board's findings were not supported by the evidence. This Court, 


in reversing the judgment of the trial court, stated: 


* * * Though the proposed facility will "interfere" 
with the use of neighboring property for residence 
purposes, the question whether it will interfere 
"unreasonably" can only be answered, like any other 
question of reasonableness, in the light of all the 
circumstances, and these include the "critical 
parking problem on the south side of Capitol Hill." 
There is, we think, ample room for difference of 
opinion on this question. The Board of Zoning Ad- 
justment is created and qualified to decide such 
questions of opinion. ourts should not substitute 


their opinion for the Board's. [Emphasis supplied. ] 


In the present case the Board of Zoning Adjustment was empowered, 
under Section 3101.42 of the Zoning Regulations, to grant a special excep- 
tion to consturct on the lot in question the proposed school and residence for 


the teachers and staff provided that 


""(a) It is so located that it is not likely to become 
objectionable to adjoining and nearby property 
because of noise, traffic, number of students, 
or otherwise objectionable conditions; 


'(b) Ample parking space, but not less than that re- 
quired in Article 72 of these regulations, is pro- 
vided to accommodate the students, teachers, and 


visitors likely to came to the site by automobile. 
(As amended June 14, 1960.)" 


The Board, in granting the special exception, found as facts that, 


* * * The school as limited by conditions herein- 
after set forth is not likely to become objectionable 
to adjoining and nearby property because of noise, 
traffic, number of students or otherwise objectionable 
conditions; the use is reasonably necessary and con- 
venient to the neighborhood which it is proposed to 


serve, and ample parking space is provided to accom- 
modate students, visitors, and teachers. The use 
is in harmony with the general purpose and intent 
of the Zoning Regulations and maps and will not tend 
to have adverse effect upon the use of neighboring 
property in accordance with said regulations and 
maps. (J. A. 32.) 
These findings of the Board are amply supported by the administrative 
record. The Board was not required to close its eyes to the fact that there 
were no complaints of any type resulting from the use of the|old school, 
located just two blocks east of the proposed site. Furthermore, the fact 
that during the luncheon recess the proposed site is presently being used 
by the students of the school as a playground without complaint would, in and 
of itself, justify a finding that the proposed school will not because of noise 
be objectionable to adjoining and nearby property owners. Infact, since the 
sisters will be residing at the school and will, for this reason, be ina 
position to better supervise the children, and since the Board's order imposes 
limiting conditions pertaining to high screening and appropriate planting 
around the school, it is reasonable to conclude that there will be a decrease 
in the noise resulting from the use of the property. 


Although the appellants emphasize that traffic is heavy in the 


vicinity of the proposed school, there is nothing in the record to in- 


dicate that the use of the property for school purposes will materially 


increase the volume of traffic. To the contrary, only fifteen automobiles 
are presently involved in transporting children to the school. Since the 
new school will be located just two blocks west of its present site, it is 
unlikely that the number of automobiles will be substantially increased. 
Certainly insofar as the safety of the children is concerned, they will be 
much better off at the new location away from the heavy traffic around the 
Sheraton-Park Hotel. 

The plans of the proposed school call for five parking spaces which, 
as the Board found, are ample under the regulation. This is particularly 
true since none of the sisters drive automobiles. 

In its amended order of August 17, 1960, the Board limited the 
number of students to a maximum of 200 (J. A. 335). Although subsection 
"ce" of Section 3101.42 of the Zoning Regulations, which required that the 
proposed use of the property be reasonably necessary or convenient to the 
neighborhood proposed to be served, was repealed in April 1960, four 
months prior to the final order of the Board granting the appeal, the record 
nevertheless supports a finding that the school is both necessary and con- 
venient to the area to be served. The fact that most of the 197 students 
walk to and from school would indicate that the school is necessary and 


convenient for the students. Furthermore, Monsignor Martin testified 


that 98 per cent of the students reside in his parish (J. A. 46). 


An analysis of the record made before the Board demonstrates 
clearly that in granting the special exception the Board did hot abuse its 
discretion and did not act arbitrarily or capriciously. It should also be 
noted that the Board placed various limiting conditions upon its order. 

The '"* * * imposition of restrictions on such use is itself a strong indication 
that the board carefully weighed the evidence before it decided that an 
exception was warranted in the circumstances. * * *" Constantino v. 


Zoning Board of Review, 1948, 74 R. I. 316, 60 A. 2d 478. 


Il 


The appellants were not prejudiced by any of th 
alleged procedural irregularities in the ad- 


ministrative proceedings. 

In an effort to overturn the decision of the Board of Zoning Adjust- 
ment, the appellants have painstakingly set forth a multiplicity of incidents 
which they refer to as procedural irregularities. Nowhere, however, have 
the appellants shown that they were even remotely prejudiced by any of the 
so-called irregularities. 

They claim that they were denied the right to cross-examine the 
applicant's architect, but the record clearly shows that the Board did not 
deny them such a right. The applicant merely suggested that other witnesses 


to be called would be better qualified to answer the appellants' questions. 


Furthermore, when the architect was recalled as a rebuttal witness at the 
first hearing and when he testified at the rehearing, the appellants did not 
see fit to ask him any questions. Appellants’ allegation that the trans- 
cript of record before the Board is incomplete is also Spurious. They 
point to no omissions which are of any significance. 

Most of appellants’ allegations of procedural irregularities stem 
from the proceedings before the Board following the receipt of the alternate 
set of plans. Because the plans were transmitted to the Board prior te any 
decision on the appeal, the record was not closed, as appellants contend. 
Since the appellants received, at the same time, a copy of the alternate plans, 
they were not deprived of the opportunity of objecting to them or of demon- 
Strating to the Board that such plans resulted in any prejudice to their 
respective interests. Sometime later, at appellants’ request, a rehearing 
was granted for the sole purpose of giving the appellants another opportunity 
to show wherein the alternate plans were objectionable. The fact that 


appellants failed at the rehearing to present even one scintilla of evidence 


pertaining to the alternate plans demonstrates that they have not been 


prejudiced by them. Also, since the rehearing was limited to this one point, 
the Board did not act unreasonably in limiting the parties to fifteen minutes 
and significantly enough appellants used no part of the time allowed them 


to discuss the alternate plans. 


Appellants' contention that they were unaware of the fact that the re- 
hearing was granted for the purpose of discussing the alternate plans has no 
support whatsoever in the record. As previously stated, they requested the 
rehearing on these precise grounds (J. A. 327). 

Finally appellants assert that the Board erred in excluding certain 
documents proffered at the rehearing. The Board, however, reported that 
'* * * all evidence submitted including the disputed documents proferred 
by objectors on July 20, 1960 and all evidence heretofore submitted in this 
proceeding, was reviewed and considered by the Board prior to final de- 
cision in this case." (J. A. 341.) 

Upon this state of the record, the court below properly granted the 


appellees summary judgment. 


CONCLUSION 
In view of the foregoing, it is respectfully submitted that the findings 
and order of the Board of Zoning Adjustment are based upon substantial 
evidence and that the proceedings before said Board were free of prejudicial 
error. The judgment of the District Court granting the appellees summary 


judgment should, therefore, be affirmed. 


CHESTER H. GRAY, 
Corporation Counsel, 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation Counsel, D. C. 


JOHN R. HESS, 
Assistant Corporation Counsel, D. C. 


Attorneys for Appellees 
Board of Zoning Adjustment and 
J. J. Ilgenfritz, 

District Building, 

Washington 4, D. C. 


Dilatriet + 


BRIEF FOR APPELLEE PATRICK A. O’BOYLE, 
ROMAN CATHOLIC ARCHBISHOP OF 
WASHINGTON, A CORPORATION SOLE 


IN THE 


United States Court of Appeals 


For Tae District or Cotumpia Circuit 


No. 16,660 


Ravpn Roney, er ux, Appellants 
v. 

e | 
James E. Scuwap, ET av., Appellees 


No. 16,661 


Wooprry Hitt Area Home Owners! ASSOCIATION, ET AL., 
Appellants 


Vv. 


| 
SAMUEL SCRIVENER, JR., ET AL. ., Appellees 
| 
| 
| 


Appeals from the Order of United States District Court 
for the District of Columbia 
| 


| 
“t Of AD. | 
1G Jounx L. Hamitton | 
of Ce tit rbia Circ@iporcr E. HamiiTox, III 
916 Union Trust Building 
Washington, D. C! 
Attorneys for Appellee, 
Patrick A. O’Boyle, Roman Catholic 
Archbishop of Washington 


f 4 aeeey 


Press or Byron S, ADAMS, WASHINGTON, D. C. 


QUESTION PRESENTED 


On the record made in this case before the Board of 
Zoning Adjustment on the application for a special ex- 
ception to the Zoning Regulations of the District of Colum- 
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BRIEF FOR APPELLEE PATRICK A. O‘BOYLE, 
ROMAN CATHOLIC ARCHBISHOP OF 
WASHINGTON, A CORPORATION SOLE 


COUNTERSTATEMENT OF THE CASE 


Appellee, Patrick A. O’Boyle, Roman Catholic Arch- 
bishop of Washington, a corporation sole, filed an appeal 
with the Board of Zoning Adjustment of the District of 
Columbia on January 29, 1960 requesting a special excep- 
tion to the Zoning Regulations to permit the construction 
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of a parochial school for St. Thomas The Apostle Church 
on Lot 811 in Square 2113 located at the intersection of 
29th and Garfield Streets, N. W. (J. A. 287-288). Accord- 
ing to the zoning map the easterly front of the property 
facing Garfield Street by a depth of 100 feet was zoned R-3 
with the remainder of the property as well as the area 
to the south zoned R-1-B. The area immediately to the 
east was likewise zoned R-3, whereas the area catercorner 
to the subject property was zoned R-5-B. (J. A. 286) 
Under the Zoning Regulations, the ‘‘R”’ districts are vari- 
ous classifications of residential areas of different degrees 
of density and use limitations. A school is permitted in 
any ‘‘R’’ district under the Regulations if approved by 
the Board of Zoning Adjustment provided it meets 
certain conditions prescribed by the regulations. This 
lot was purchased by the Church in 1951 (J. A. 51) be- 
fore the development of the Woodley Hills area where 
appellants reside and has been used by the St. Thomas 
the Apostle School as a playground since 1955 (J. A. 235) 
before the appellants purchased their houses. The resi- 
dents of the area were notified by the police of a public 
hearing on the appeal to be held February 16, 1960 (J. A. 
292-293), but the hearing scheduled for that date was con- 
tinued until March 23, 1960 at the request of counsel for 
appellants in No. 16,660. After a very extensive hearing 
on the latter date, at which time counsel for appellants 
in No. 16,660 represented all of the opponents, the Board 
onMay 24, 1960 granted the appeal subject to certain con- 
ditions (J. A. 31-34). Thereafter, counsel for appellants 
in No. 16,661 filed a motion with the Board for reconsidera- 
tion and for rehcarHrg-on the ground that the Board had 
not held a public hearing with respect to a certain alternate 
set of plans filed with the Board after the hearing of 
March 23, 1960, but before the Board reached its decision 
on May 24, 1960 (J. A. 327-328). Pursuant to counsel’s 
motion the Board granted a rehearing limiting ‘‘testimony 
by argument”’ for those in favor and those opposed to the 
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appeal to fifteen (15) minutes. After notice to the resi- 
dents of the area a rehearing was held on July 20, 1960. At 
the rehearing counsel for the appellants in No. 16,661 ap- 
peared representing all of the opponents (with counsel 
for appellants in No. 16,660 not being present) and adduced 
no evadence nor made any argument with respect tote 
alt S ; 30). 

the rehearing the Board under date of August 17, 1960 
amended one of the conditions attached to its order of 
May 24, 1960 and denied a further rehearing. (J. A, 334- 
335, 340). Under date of September 30, 1960 the Board 
again reviewed its findings and all of the evidence sub- 
mitted. In November 1960 appellants in No. 16,660 and 
in No. 16,661 filed complaints in the District Court against 
the members of the Board of Zoning Adjustment seeking 
injunctive relief and subsequently, by leave of Court, added 
the Director of the Department of Licenses and Inspections 
of the District of Columbia as a defendant. By leave of 
the Court this appellee intervened as a party defendant. 
Thereafter, appellants in both cases filed Motions for Sum- 
mary Judgment. Appellees likewise filed a joint Motion 
for Summary Judgment. After argument the District 
Court on June 15, 1961 denied the motions of appellants 
and granted the joint motion of the appellees. Motions for 
Rehearing were filed by appellants in both eases which after 
further argument were denied by the District Court. Ap- 
pellants in both eases have appealed from the Order of the 
District Court dated June 15, 1961. 


EVIDENCE AT THE HEARINGS 


At the first hearing on March 23, 1960 this appellee in- 
troduced in evidence signed statements of seventy (70) per- 
sons, nearly all of whom resided in the immediate vicinity 
of the subject property consenting to the granting of the 
appeal (J. A. 301-306). Of the seventy (70) persons, twenty- 
one (21) resided in the 2800 block of 29th Street, immedi- 
ately across from the subject property, seven (7) resided in 
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the 2800 block of Woodley Road which intersects Garfield 
Street at the subject property and thirteen (13) resided 
in the Woodley Hills area to the south of the subject 
property, the same subdivision where all of the opponents 
(appellants) resided. In addition, letters were filed with 
the Board from the President of the Connecticut Avenue 
Citizens Association stating that the Executive Committee 
of the Association had determined that the erection of 
the School, ‘‘to replace an existing School in the vicinity, 
would be consistent with the needs of the community and 
would be in the public interest’? and that the Association 
at a regular meeting had adopted a resolution favoring 
the appeal (J. A. 291, 299). The Kiwanis Club of North- 
west Washington advised the Board that the subject prop- 
erty was within the territory from which the Club draws 
its membership and that the matter of the variance was 
brought up at a meeting of the membership held on March 
2. In its letter to the Board of Zoning Adjustment, the 
President of the Club stated in part as follows: 


“Due consideration was given to the beauty of the 
neighborhood and the traffic situation which might 
be involved by the presence of a school at this loca- 
tion. Since there seemed to be no reason for a re- 
fusal of a zoning variance on either of these points, 
it was unanimously agreed that the Club will go on 
record as favoring the zoning variance for this prop- 
erty.’? (J. A. 295-296) 


Other supporting letters were made a part of the record 
of the Board of Zoning Adjustment, including one from the 
President of Bliss Properties, owner of the apartment 
building located at 2800 Woodley Road on the southeast 
intersection of 29th and Garfield Streets (J. A. 322). The 
adjoining property owners, namely, the Maret School to 
the west of the subject property and the Swiss Embassy 
to the north consented to the granting of the appeal. 


At the first hearing twelve (12) witnesses who were 
residents of the immediate vicinity of the subject property 
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testified in favor of the granting of the special exception. 
Mr. T. V. Dillon, a resident of the Woodley Hills devel- 
opment to the south of the subject property where all of 
the individual appellants reside, testified that in his opin- 
ion the school would not have an adverse effect on the 
value of any of the houses on Woodley Hill and that in 
many ways it would enhance property values. Mr. Dillon 
did not believe the construction of the school would con- 
tribute to the traffic problem, because the parents driving 
their children to school would leave them off at 9:00 A. M. 
after the rush hour traffic has passed and pick them up at 
3:00 P. M. before the evening rush. (J. A. 51-53) 


Mr. Gene LaRock, who resided on 29th Street directly 
across from the entrance to the proposed school, testified 
that the school would improve and enhance the value of his 
property. (J. A. 53-54) 


Mr. Jorge A. Montealegre, another resident of the Wood- 
ley Hill subdivision, likewise believed that the school would 


enhance the value of his property (J. A. 54-55), having 
previously submitted a letter to the Board recommending 
his approval (J.A. 298-299). 


Mrs. William E. Devlin, Mrs. Alfred Den, Mrs. Jean 
Marcouyeaux and Miss Mary Stewart French, all of whom 
resided in the Woodley Hills development, similarly testi- 
fied in favor of the school (J. A. 55, 56, 59-60). 


Mr. William J. Bushwaller, who lived on Woodley Road, 
“*120 steps’’ from the subject property was in favor of the 
new school and thought the proposals of the opponents to 
reconstruct a new school on the site of the old school 
ridiculous. (J. A. 57-59) 


Dr. Melchior Sevarese, residing at 2823-29th Street, im- 
mediately across from the subject property, testified as 
follows: ‘‘* * * So as I said in the beginning I am very 
much in favor of the school and I think it will enhance the 
area and not detract from it and I notice too that we have 
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a public school just down the street that has not detracted 
from the area and the houses went up on Woodley Hill 
without any problem there and I think that overall this 
will enhance and improve rather than detract.’ (J. A. 
60-62) 


Dr. Charles C, Fenwick, a resident of Woodley Road, 
testified as follows: ‘‘I would like also to say and very 
frankly because of the opposition that we have done our 
best to design a school that will not be offense to those 
living across the street. I think we’re all agreed that it’s 
necessary to take into account the feelings of those who 
were thinking as they did think that this would be an 
open property indefinitely. The school has been designed 
to conform to modern educational institutions that are at- 
tractive and not offense to the neighborhood.’ (J. A. 62- 
63) 


Mrs. Vincent Healy, of 2931 Cathedral Avenue, testified 
in part as follows: ‘‘I am here in two capacities. First 


as a school teacher and second as a parent and the two 
things that I would like to point out that have not already 
been pointed out. Namely that the playground facilities 
proposed for this school are comparable, if not greater 
than the existing playground facilities, at both of the play- 
grounds at the public schools in the neighborhood, John 
Oyster and Eaton. * * *”? (J. A. 64) 


At the first hearing, Mr. Richard E. Collins, the architect 
of the school, testified with respect to the plans which had 
been submitted with the application to the Board of Zoning 
Adjustment. He testified that he had designed a school to 
fit into the character of the neighborhood. These plans 
consisted of three (3) units containing the school, a 
multiple-purpose room separated from the school by a 
courtyard, and a convent for the sisters teaching at the 
school. At the second hearing, Mr. Collins again testified 
with respect to the alternate set of plans which had been 


7 


submitted (J. A. 113). These plans consolidated the 
school, multiple-purpose room and convent into one build- 
ing, thus providing considerably more playground space 
than shown on the original plans filed with the application. 


At the first hearing, Monsignor Joseph Moran, then 
pastor of St. Thomas the Apostle Church, testified that 
the present St. Thomas’ School was located at 2701 Wood- 
ley Road and 2702-27th Street, and that the buildings had 
been located there since 1924 (J. A. 43). He further testi- 
fied that there were 197 students attending school and that 
the school was inadequate to take eare of the children re- 
siding in his parish inasmuch as the school had to turn 
down thirty (30) or forty (40) applicants in September 
that it could not take (J. A. 43). He further testified that 
the play areas in the immediate neighborhood consist of 
one-half block of 27th Street which is marked off for short 
recess periods and that the children use the playground 
on Garfield Street (the subject property) at the luncheon 
recess from 12:00 to 1:00 P, M. (J. A. 43). With respect 
to the traffic situation, Msgr. Moran testified that most of 
the children come to the school by foot but that fifteen (15) 
automobiles currently pick up and deliver children at the 
school (J. A. 44). He further testified that the traffic at 
the present school two (2) blocks cast of the proposed site 
is very dangerous, particularly by reason of the location 
of the Sheraton-Park Hotel across from the school (J. A. 
44-45). With respect further to the traffic situation and 
parking facilities, he testified that there would be six (6) 
sisters and two (2) lay teachers at the school and that none 
of the sisters drive automobiles; and that there will not be 
more than one (1) or two (2) evening mectings a year at 
the new school (J. A. 45-46). With respect to possible 
noise at the school, he testified that he had had no com- 
plaints of noise at the present school; and that there had 
been some complaints with respect to the playground on 
Garfield Street but mostly against the older children, some 
of whom were not members of his parish (J. A. 46-47). He 
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further testified that the boys attending the school would 
not play basketball, football and baseball there, but would 
be assigned play fields by the Catholic Youth Organization ; 
and that they could practice basketball at the school, but 
that there was a basketball court in the basement of the 
present church. Further with respect to possible noise, he 
testified that class hours at the new school would be from 
9:00 A. M. to 3:00 P. M. (J. A. 48); and that there would 
be better supervision of the children on the playground 
with the sisters living on the grounds. 


Msgr. Moran stated that 98 per cent of the students 
attending the school come from within his parish (J. A. 
46). He described the limitations of his parish as ‘‘From 
California Street on the south along Massachusetts Avenue 
on the southwest to 35th Street. Up 35th Street to Porter 
Street and Porter to Connecticut Avenue and on the east 
side of Connecticut Avenue, not the west side, but on the 
east side we go up as far as Van Ness.’’ (J. A. 48) 


At the first hearing the opponents to the granting of the 
special exception filed protests signed by one hundred and 
thirty-four (134) so-called owners and residents ‘‘in the 
vicinity’? of the property. An examination of these 
protests (J. A. 307-321) and the map of the area (J. A. 
286) reveals that many of the opponents resided two to 
seven blocks away and completely out of sight of the sub- 
ject property. They also show that virtually all of the 
opponents, who in fact resided in the immediate area, 
lived in the Woodley Hills subdivision. The opponents 
who appeared at the two hearings opposed the granting of 
the appeal on various grounds, but primarily on the con- 
tention that the site for the proposed school was too small. 


Two months after the first hearing the Board entered an 
order granting the appeal. In its order it found as follows: 


“(1) The subject site, which is unimproved, con- 


tains an area of slightly more than 60,000 square feet 
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and is currently used by the appellant as a playground 
under a previous approval of this Board. 


‘*(2) Appellant proposes to erect three one-story 
buildings on the site, the largest of which would con- 
tain classrooms for the accommodation of up to 300 
students, approximately 200 of whom are now located 
in an outmoded school building some two blocks to the 
east. Provisions for classes are made through grade 
eight. Another building is designed for assemblage 
and related school purposes. The third building will 
house the teaching staff. 


(3) The parochial school for the St. Thomas 
Apostle Church is a private school falling within the 
purview of paragraph 3101.42 of the Zoning Regula- 
tions. The school as limited by conditions hereinafter 
set forth is not likely to become objectionable to ad- 
joining and nearby property because of noise, traffic, 
number of students or otherwise objectionable condi- 
tions; the use is reasonably necessary and convenient 
to the neighborhood which it is proposed to serve, and 
ample parking space is provided to accommodate 
students, visitors, and teachers, The use is in harmony 
with the general purpose and intent of the Zonine 
Regulations and maps and will not tend to have ad- 
verse effect upon the use of neighboring property in 
accordance with said regulations and maps. 


““(4) There was considerable objection to the grant- 
ing of this appeal registered at the public hearing 
particularly from the adjoining neighborhood to the 
south and west. This objection was predicated largely 
upon the contention that the subject site is too small 
for the size of the proposed operation, and that any 
school of the size contemplated would tend to have 
adverse effect upon surrounding property values and 
the peace and well-being of the single-family neighbor- 
hood adjoining. These contentions will be offset by 
conditions to be made a part of this Order. 


(5) Support for the establishment of the school at 
this location was presented to this Board at the public 
hearing and other support registered as documentary 
evidence.’’ 
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One of the conditions prescribed by the Board was as 
follows : 


‘“*(c) The size of the operation, restricted in part 
by building bulk, shall also be limited to kindergarten 
and grades one through six.’’ 


Subsequent to the second hearing the Board modified 
the latter condition to permit grades one through eight 
with a maximum of two hundred (200) children. (J. A. 
335) Under date of December 19, 1960 the Board approved 
the building plans for the new school (J. A. 348). 


STATUTE AND REGULATIONS INVOLVED 


The statute and regulations involved are set forth in 
the Appendix to the Brief of Appellants in No. 16,660. 


SUMMARY OF ARGUMENT 


After two hearings on the appeal for a special exception, 
consideration of all of the records and the evidence ad- 
duced before it and a personal inspection of the property, 
the Board in its sound discretion determined that ‘‘the 
proposed school which is to be located adjacent to other 
institutional types of uses, one being the Maret School and 
the other the Swiss Embassy and Chancery, is an appro- 
priate utilization of the unimproved land under considera- 
tion.’’ 


The Board found that the School, as limited by certain 
specific conditions set forth in its order granting the ex- 
ception, is not likely to become objectionable to adjoining 
and nearby property because of noise, traffic, number of 
students or otherwise objectionable conditions; that the 
use is reasonably necessary and convenient to the neigh- 
borhood which it is proposed to serve; and that ample 
parking space is provided to accommodate students, 
visitors and teachers: It further found that the use is in 
harmony with the general purpose and intent of the Zoning 
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Regulations and maps and will not tend to have an adverse 
effect upon the use of neighboring property in accordance 
with the said Regulations and maps. Such findings were 
based on substantial evidence and therefore cannot be said 
to be arbitrary or capricious. The Court should not sub- 
stitute its judgment for that of the Board of Zoning Ad- 
justment. It follows that the Trial Court did not err in 
denying appellants’ motion for suinmary judgment and 
in granting the motion for summary judgment of the 
appellees. 


ARGUMENT 


1, The Findings of the Board of Zoning Adjustment Were 
Supported by Substantial Evidence. This Court Should 
Not Substitute Its Judgment for That of the Board. 


The evidence adduced before the Board of Zoning Ad- 
justment which appellee contends supports the finding of 
the Board is set forth in summary form in the Counter- 
statement of the Case. Under such circumstances any- 
thing more than a general reference to the evidence in the 
Argument would seem to be redundant and unnecessary, 
It is submitted that the testimony with respect to the ab- 
sence of complaints of noise at the present school two 
short blocks from the site of the proposed school; the hold- 
ing of athletic games away from the site; and the super- 
vision by the sisters living at the site of the playground 
fully supports the Board’s finding that the school is not 
likely to become objectionable because of noise. Although 
the opponents complained of the traffic problem in the 
neighborhood it is manifest from the evidence that the 
present school has generated only a very small part of 
the traffie problem and that moving the school two blocks 
to the west away from the Sheraton Park Hotel would in 
no way intensify the flow of traffic, but would provide for 
greater safety to the children attending the school. The 
evidence that the present school has an enrollment of one 
hundred and ninety-seven (197) children who use the play- 
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ground on the subject site and the condition prescribed by 
the Board limiting the enrollment at the new school to 
two hundred (200) children certainly satisfies the provi- 
sion of the Regulations that the school is not likely to 
become objectionable because of the number of students. 


The Court can readily observe that the requirement in 
the Regulations that a school must be reasonably necessary 
or convenient to the neighborhood it is proposed to serve 
precluded any school other than a strictly neighborhood 
school from being located in any residential area in the 
District of Columbia. The Zoning Commission repealed 
this requirement after the Board’s initial determination 
but before the Board issued its final approval to appellee. 
Independently of this fact the statement of the pastor of 
the church that ninety-eight percent (98%) of the students 
attending his school came from within his parish clearly 
supported the Board’s findings. The plans for the new 
school fully complied with the requirements of the Regu- 
lations with respect to parking space and the Board so 
found. The Board, after an inspection of the premises 
and consideration of the plans for new construction and 
all of the evidence, found that the use was in harmony with 
the general purpose and intent of the Zoning Regulations 
and maps. This was a determination within the sound 
discretion of the Board. (C.f. Wilson v. Union Twp., 123 
N.J.L. 474, 9 A 2d 771) Its finding that the school would 
not have an adverse effect upon the use of neighboring 
property was adequately supported by the signed consents 
and testimony of the many neighbors in favor of the new 
school. That there may have been more objectors than 
those consenting is of no significance. As stated by the 
Supreme Court of Rhode Island in Jacques v. Zoning 
Board of Review, 64 R. I. 284, 12 A. 2d 222, 224: 


‘‘... The primary purpose of a hearing on an applica- 
tion for an exception to a zoning regulation is to 
assist the board in discharging its duty of determin- 
ing whether the granting of the exception is consistent 
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with the preservation of the common interests and 
general welfare as contemplated by the ordinance. It 
is not the purpose of such a hearing to test the strength 
of conflicting personal desires and interests, or to poll 
the neighborhood on the question involved.”? 


Although there may be an honest difference of opinion 
as to the effects of relocating the school in the neighbor- 
hood in question as evidenced by the testimony before the 
Board, it is clear from the several decisions of this Court 
that the determinations of administrative agencies dealing 
with zoning matters should not be disturbed unless clearly 
arbitrary and unreasonable. Leventhal, et al. v. District of 
Columbia, 69 App. D.C. 229, 100 F. 2d 94; Wolfe v. Poretsky, 
79 U.S. App. D.C. 141, 144 F, 2a 505; Lewis v. District 
of Columbia, 89 U.S. App. D.C. 72, 190 F. 2d 25; Selden v. 
Capitol Hill Southeast Citizens Association, et al., 95 U.S. 
App. D.C. 62, 219 F. 24 33. It is submitted that the Board’s 
findings were supported by substantial evidence and were 
not arbitrary or capricious. The Court should not, there- 


fore, substitute its judgment for that of the Board. O’Boyle 
v. Coe, 155 F. Supp. 581 (U.S. D.C., D.C.). 


2. Appellants’ Argument That They Were Deprived of a Fair 
Hearing and Due Process of Law Because of Alleged 
Procedural Irregularities of the Board Is Not Supported 
by the Facts and Is Without Merit. 


Appellants in their two briefs have raised so many 
points in their respeetive arguinents that counsel for this 
appellee finds it difficult to answer cach specific point with- 
out burdening the Court with a lengthy and tedious brief. 
An analysis of the various points raised by the appellants 
appears to indicate that their major complaint is that the 
Board committed certain alleged irregularities which de- 
prived them of a fair hearing and due process of law. This 
contention seems to be predicated upon the fact that coun- 
sel for this appellee submitted an alternate set of pre- 
liminary plans to the Board after the first hearing and 
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before the Board had made its determination. Other so- 
called procedural irregularities complained of are the fact 
that the Board in the second hearing limited both sides to 
fifteen minutes and at that hearing excluded certain evi- 
dence which, according to the appellants, under a decision 
of the District Court was clearly admissible. Admittedly, 
counsel for this appellee did, in fact, file a set of alternate 
preliminary plans with the Board after the first hearing 
having first served counsel for appellants in No. 16,660, 
who then represented all of the opponents, with copies of 
the plans. Obviously the Board of Zoning Adjustment has 
no authority to dictate to a property owner the type of 
architecture he shall employ, the exact method of construc- 
tion or the details of the building he proposes to erect. 
Preliminary plans are filed with an application for a spe- 
cial exception only to give the Board a general idea of the 
type of construction contemplated so that it can determine 
whether the new construction is in harmony with the gen- 
eral purpose and intent of the Zoning Regulations and 
maps and whether it complies with the provisions of the 
Regulations with respect to percentage of lot occupancy, 
height, set-back, parking spaces, ete. The alternate pre- 
liminary plans were filed to meet the objections of certain 
of the opponents who objected to the new school on the 
ground that the three-building plans originally submitted 
occupied too much of the site and reduced the playing 
area (J. A. 151-152). In its order, the Board did not spe- 
cifically approve any plans, but did require that the so- 
called multi-purpose building and convent as shown on 
the original plans be eliminated as separate buildings and 
a two-story building accommodating assemblage, convent 
and classrooms substituted therefor. To insure that its 
order was complied with and to protect neighboring prop- 
erty owners it further required that a new site plan show- 
ing the location of the building and additional play area be 
submitted to the Board for approval and that completed 
building plans be reviewed and approved by it. 


15 


Subsequent to the order of the Board which was entered 
May 24, 1960 counsel for appellants in No. 16,661 peti- 
tioned the Board for a rehearing contending that no hear- 
ing had been held on the alternate plans (J. A. 327-328), 
A rehearing was duly granted by the Board by notice to 
counsel for appellants in No. 16,661 under date of June 20, 
1960 (J. A. 329-330) and notice of the rehearing was duly 
given the residents of the arca (J.A. 330-331). At the 
rehearing appellee produced as a witness the architect 
who had designed hoth sets of plans. Counsel for appel- 
lants in No. 16,661, then representing all of the opponents, 
did not devote one minute of his allotted time to the alter- 
nate plans (J. A. 127, 130) and professed ignorance of the 
purpose of the rehearing (J. A. 128-131 ). Even now, he con- 
tends in his brief that the Board failed to specify the plans 
for rehearing and failed to give notification as to what 
plans would be considered thus implying that appellants 
had no knowledge of the purpose of the rehearing (Brief of 
Appellant in No. 16,661-17, 39). He makes this conten- 
tion in the face of the statement found in the brief of 
counsel for appellants in No. 16,660 as follows: 


“The rehearing was granted solely for the purpose of 
hearing objections to the new plans...’ (Brief for 
Appellants in No, 16,660-22-23.) 


The other so-called procedural irregularity is said to 
he the exclusion of the Board of a certain letter submitted 
by counsel for appellants in No. 16,661 from a realtor 
expressing the view that the proposed construction would 
decrease Woodley Hill property values. It is submitted 
that counsel for this appellee properly objected to the ad- 
mission of this hearsay evidence. The transcript of testi- 
mony of the Board of Zoning Adjustment clearly indicates 
however, that the Board did not exclude the proffered 
letter. On the contrary, the record reflects that the Board 
reviewed and considered it prior to rendering its final de- 
cision (J. A. 341). 
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Appellants also complain of other so-called irregularities 
in the conduct of the hearings by the Board and argue 
that this appellee failed to sustain the burden of proof. 
Appellants overlook the fact that hearings before the 
Board of Zoning Adjustment are in no way comparable to 
trials in a court of law. This Court can take judicial 
notice that such hearings are most informal in nature and 
that the Board meets only once a month at which time it 
disposes of a great number of zoning appeals. Counsel are 
not permitted unlimited examination and cross-examina- 
tion of the unsworn witnesses and at times are admonished 
to proceed with their cases so that all cases can be heard 
on the appointed day. (J. A. 62). Under such cireum- 
stances, it should be clear that the character and degree 
of proof must be different than that in a court of law. It 
is submitted that appellee sustained in full the burden of 
mecting the conditions prescribed by the Zoning Regula- 
tions for the granting of the special exception and that the 
rights of appellants were protected in all respects. 


CONCLUSION 


The judgment of the lower court denying appellants’ 
motion for a summary judgment and granting appellees’ 
motion for summary judgment should be affirmed. 


Respectfully submitted, 


Joun L. Hammton 
Grorce E. Hamuton, III 
916 Union Trust Building 
Washington, D. C. 
Attorneys for Appellee, 
Patrick A. O’Boyle, Roman Catholic 
Archbishop of Washington 
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Ralph Robey, et al., APPELLANTS 
v. 
James E. Schwab, et al., as Members of the Board of 


Zoning Adjustment, et al., APPELLEES 


No. 16,661 
Woodley Hill Area Home Owners Association, et al., APPELLANTS 
v. 
Samuel Scrivener, Jr., et al., as Members of the Board of 


Zoning Adjustment, District of Columbia, et al., APPELLEES 


PETITION FOR REHEARING 


Appellants respectfully petition for a rehearing in the above 
Appeals, and as reasons therefor state: 

1. That the Order of this Court, dated June 12, 1962, remanding 
the causes to the District Court for its. remand to the Board of Zoning Ad- 
justment for the making of findings of fact, leaves unresolved the question 


as to whether the Board exceeded its delegated powers and performed the 


legislative function conferred by Congress exclusively upon tthe Zoning 
Commission of the District of Columbia, and whether the Bdard exer- 
cised power specifically denied to it under Section 8 of the Zoning Act. 
(Prayers for Relief, Complaint of Plaintiffs—Appellants in No. 16, 660, 


Joint Appendix, p. 25, par. 5(h); Brief for Appellants in No. 16, 660, 


pp. 25-28, under II.) 


2. That this issue of statutory power will remain unresolved 
even if the Board of Zoning Adjustment, on remand, should make findings 
of fact on each of the prerequisites set out in the Zoning Regulations for 


the allowance of a special exception of the type involved here. 


3. That Appellants believe that it would unnecessarily prolong 
the litigation, postpone a final adjudication, and result in ithaesabenns 
expense and hardship, both to the Appellants and to the Interyenor Appel- 
lee, to defer a decision on this important issue until after the matter has 


been remanded to the Board of Zoning Adjustment for findings of fact. 


4. That the question of statutory power is ripe for decision, 


and it would be to the best interests of all the parties to have|the Court 


| 
determine at this time whether the Board of Zoning Adjustment, by grant- 


ing a series of special exceptions for non-residential use on contiguous 
properties in an R-1 residential district, exceeded the limited power 
delegated to it by Congress under the Zoning Act, and thereby unlawfully 


changed the character of the district. 


WHEREFORE, Appellants pray that for the reasons 


a rehearing for a determination on this issue be granted, wi 


to the parties to file supplemental briefs thereon. 
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As Members of the Board of 
Zoning Adjustment, 

District of Columbia 


JOSEPH J. ILGENFRITZ, 
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Washington 4, D. C. 
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(i) 


Statement of Questions Presented | 
1. Whether in acting upon an application for Special Exception, filed 
under Section 3101. 42 of the Zoning Regulations of the District of Columbia, 
the Board of Zoning Adjustment can, to the prejudice of application opponents, 
lawfully disregard rules of procedure adopted for it by the Zoning Commission 
pursuant to Act of Congress. 
2. Whether an Order of the Board is valid which, in granting Special 
£xception under that Section, authorizes a construction materially different 
from that proposed in the application, and on which no hearing had been held. 
3. Whether on a rehearing on the application, the Board can lawfully 
receive and consider plans other than those filed with the application, and 
materially different therefrom, and formally submitted at the rehearing for 
the first time, without advance notice, and can summarily limit opponents to 
15 minutes thereat for testimony and argument on those plans, and deny full 
hearing thereon. 
4. Whether the District Court erred in holding that the action of the 
Board was not arbitrary or capricious, and therefore not unlawful, despite 
evidential failure for the findings upon which the Board's action was predi- 
cated, and the Board's prejudicial procedural irregularities. 
5. Whether the District Court erred in nullifying Section 3101. 42, 
under which the application was filed, by disregarding its express conditions 
for grant of such Special Exception, and adopting instead therefor a standard 


not authorized under the Zoning Regulations or elsewhere. | 


6. Whether there has been a taking of Appellants' property without 


due process of law, and a denial of constitutional rights. 


(ii) 


Subject Index 


Jurisdictional Statement . 
Statement of the Case 


Zoning Regulations, Court Rule, and Constitutional 
Provisions Involved (See Appendix hereto) 


Statement of Points . 
Summary of Argument 


Argument 


(a) 
The Residentially Zoned Area 


(b) 
The Proceedings Before the Board. 
of Zoning Adjustment . 


(c) 
Findings of the Board in its Order 
May 24, 1960, Upon the Conditions for 
Special Exception are not Supported by 
the Weight of the Evidence, or are not 
Supported by any Evidence, or are 
Contrary to the Evidence cLushets 
Evidence As To Noise 
Evidence As To Traffic 
Evidence As To Number of Students 


Evidence As To pees Obicchionable 
Conditions . ; 


Inadequacy of Site 


Adverse Effect Upon Macaw 
Property Values ; 


Evidence As To Necessity a eonvements 
to the Neighborhood sees . 


Evidence As To Ample Parking Space 


(iii) 
Subject Index (Continued) 


Evidence As To Whether the Use is in 
Harmony With the General Intent and 
Purpose of the Zoning Regulations and 
Maps, and Will Not Tend to Have Adverse 
Effect Upon the Use of Neighboring Property 


(d) 
The Board's Order of May 24, 1960, is 
Invalid Because the Findings Therein are not 
Supported by the Weight of the Evidence, or 
are not Supported by any Evidence, or are 
Contrary to the Evidence, and also Because 
of the Board's Procedural Irregularities . . 
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Proceedings in the District Court 
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BRIEF FOR APPELLANTS 
I 


Jurisdictional Statement 


This is an appeal from the Order of the United States District Court 


for the District of Columbia, entered June 15, 1961 (J. App. 192, 193), 


denying Plaintiffs' (Appellants') Motion for Summary Judgment (J. App. 227), 


and granting like Motion of Defendants (Appellees). (J. App. 244, 245) 


The Complaint sought Mandatory Injunction requiring the Board of 


Zoning Adjustment of the District of Columbia to vacate its Order of May 24, 


1960, as amended, granting Special Exception to the applicant 


therefor 


(Intervenor-Appellee) for the erection of a parochial school at the northwest 
corner of 29th and Garfield Streets, N.W., Washington, D. C., and to enter 


Order denying such Special Exception. (J. App. 204-223) 


The District Court had jurisdiction under Title 28, United States 
Code, Section 1651, and under the District of Columbia Code, 1951, Title 
11, Sections 301 et seq. 

This Court has jurisdiction under Section 1291, Title 28, United 
States Code. 

Il 
Statement of The Case 
(a) 

Appellant Woodley Hill Area Home Owners Association is a non- 
incorporated, non-profit organization formed in February 1960 by home 
owners in the Area for the protection of its Stability and of property values 
therein, the Area being west of 29th Street, N. W., Washington, D. C., and 
bounded by Cleveland Avenue, 31st Street, and Garfield Street. (J. App. 205). 

The other, Appellants, individuals, are citizens of the United States, 
and reside in the Area in dwelling houses owned by them. All such buildings, 
except one at 2843 - 29th Street, are single -family, detached dwelling houses, 
constructed in the period 1954-1958, and range in value from about $40, 000 to 
about $100,000. (J. App. 205). These Appellants are, and since its organiza- 
tion have been, members of the Appellant Association. (J. App. 205). 

Appellees Samuel Scrivener, Jr., Robert O. Clouser, Arthur P. 
Davis, and William F. McIntosh are Members of the Board of Zoning Adjust- 
ment of the District of Columbia, created by Act of Congress June 20, 1938, 
52 Stat. 799, as amended, District of Columbia Code, 1951, Title 5, Section 
420. (J. App. 200, 205) James £. Schwab, formerly a Member of the 
Board (J. App. 200), is now deceased. Appellee Joseph J. Igenfritz is 


Director, Department of Licenses and Inspections, District of Columbia. 
(J. App. 224, 225). Intervenor-Appellee Patrick A. O'Boylé, is Roman 
Catholic Archbishop of Washington, a corporation sole. (J. App. 226, 227) 
(b) 
By Act of Congress March 1, 1920, 41 Stat. 500, as amended, there 
was created a Zoning Commission of the District of Columbia "to protect the 
public health, secure the public safety, and to protect property in the 
District of Columbia."' The Act provided that within six months, after public 
notice and hearing, the Zoning Commission was to divide the|District into 
certain districts, to be known as height, area, and use districts, and to adopt 


regulations specifying the height and area of buildings thereafter erected or 


altered therein, and the purposes for which buildings and premises therein 


could be used. (J. App. 206). On August 30, 1920, the Zoning Commission, 
pursuant to the direction, did adopt and promulgate Zoning Régulations for the 
District of Columbia, establishing height, area, and use districts in the 
District, and specifying height, area, and purposes for buildings. (J. App. 
206, 207). 
Thereafter, and under aforementioned Act of Congress June 20, 1938, 
52 Stat. 797, as amended, District of Columbia Code, 1951, Title 5, Sections 
413, 414, the Zoning Commission was empowered 


"to regulate the location, height, bulk, number of stories and size 
of buildings and other structures, the percentage of lot which may 
be occupied, the sizes of yards, courts, and other open spaces, 

the density of population, and the uses of buildings, structures, 

and land for trade, industry, residence, recreation, public activi- 
ties, or other purposes; and for the purpose of such pesuaton Said 
Commission may divide the District of Columbia into districts or 
zones of such number, shape, and area as said Zoning, Commission 
may determine, and within such districts may regulate the erection, 
construction, reconstruction, alteration, conversion, maintenance, 
and uses of buildings and structures and the uses of land. . . 


"to promulgate regulations . . made with reasonable consideration, 
among other things, of the character of the respective districts and 
their suitability for the uses provided for in the regulations, and 

with a view to encouraging the stability of districts and of land values 
therein." (J. App. 207) 


The Act also contained the following (52 Stat. 799, District of 
Columbia Code, 1951, Title 5, Section 420): 


"The Zoning Commission may provide and specify in its zon- 
ing regulations general rules to govern the organization and 
procedure of the Board of Adjustment. . . and the Board of Adjust- 
ment may adopt supplemental rules of procedure which shall be 
subject . to the approval of the Zoning Commission after public 
hearing... 

"The regulations adopted by the Zoning Commission may 
provide that the Board of Adjustment may, in appropriate cases, 
and subject to appropriate safeguards, set forth in the regulations, 


make special exceptions to the provisions of the zoning regulations 
in harmony with their general purpose and intent." (J. App. 207, 208) 


(c) 
Zoning Regulations thereafter adopted by the Zoning Commission pur- 
suant to aforementioned Act of Congress (June 20, 1938), and to be effective 


May 12, 1958, classified districts of One-Family Detached Dwellings as R-1 


Districts (Section 3101), the purposes of such classification being declared 
in Section 3101.1 of said Regulations, as follows: 


"The R-1 District is designed to protect quiet residential areas 
now developed with one-family detached dwellings and adjoining 
vacant areas likely fo be developed for such purposes. The regula- 
tions are designed to stabilize such areas and to promote a suitable 
environment for family life. For that reason only a few additional 
and compatible uses are permitted. The district is subdivided by 
different area requirements into R-1-A and R-I-B Districts, 

roviding for districts of low and high density, respectively. " 
Words underlined are italicized in text) (J. App. 208) 


A private school in the form of a kindergarten or serving a pre-school 
group and meeting specified conditions, was included by Section 3101. 41 of 
the Regulations as one of the "few additional and compatible uses" permitted. 
(J. App. 208) Another so included by Section 3101. 42 of the Regulations was 


"Other private school, but not including a trade school, and 
residences for teachers and staff of a private school, provided that 


(a) It is so located that it is not likely to become objectionable to 
adjoining and nearby property because of noise, traffic, number of 
students, or otherwise objectionable conditions; 


(b) Ample parking space, but not less than that required in Article 
72 of these regulations, is provided to accommodate the students, 
teachers, and visitors likely to come to the site by automobile; and 
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(c) The use will be reasonably necessary or convenient to the 
neighborhood which it is proposed to serve. " (J. App.) 208, 209) 


Article 72 of the Zoning Regulations, cited in above Section 3101. 42 (b) 


specified two parking spaces for each three teachers and other employees 


except Custodial personnel, among other requirements. (J. App. 209) 
(d) 

Article 82 of the Regulations provided for the organization and pro- 
cedures of the Board of Zoning Adjustment, Sections 8203. 1,| 8203.4, 8203. 8, 
8204.2, and 8204. 3 thereof being respectively as follows: 


"Each appeal or application to the Board shall be made on the 
appropriate form provided by the Zoning Commission /and all in- 
formation required by such form shall be furnished by the appellant 
or applicant." (8203. 1) 


"A public hearing will be held on each appeal or application to 
the Board." (8203. 4) 


"In all cases before the Board the burden of proof, shall rest 
with the appellant or applicant. If no evidence is presented in 
Opposition to his case, he shall not be relieved of this responsi- 
bility. '' (8203. 8) 


"No request for rehearing shall be considered by the Board 
unless new evidence is submitted which could not reasonably have 
been presented at the original hearing. If a rehearing|is granted, 
notice shall be given as in the case of an original hearing." (8204. 2) 


"An appellant or applicant whose appeal or application has been 
denied shall not institute a new appeal or application on the same 
facts within one year from the date on which the Board issued its 
308 21B) the previous appeal or application." (8204.3) (J. App. 

09, 210 


The form indicated in Section 8203.1, and provided by|the Zoning 
Commission, required "a clear and accurate description of the proposed 
work or use for which the appeal is made, " and also for the submission 
therewith of 


"plats drawn to scale, showing the boundaries and dimensions of 
the lot; dimensions of existing buildings, and plans and elevations 
of proposed buildings to be erected or altered in sufficient detail 
to an understanding of the problem." (J. App. 210) | 


(e) 
The area west of 29th Street, N.W., Washington, D. C., and 
bounded by Cleveland Avenue, 31st Street and Cathedral Avenue, had been 


zoned residential long prior to 1950, and was then so zoned, as it is now. 

(J. App. 210). It included the sites on which the dwelling houses of the 
individual Appellants are located, (except aforementioned 2843 - 29th Street, 
N.W.), and also the 1-1/3 acres (Lot 811, Square 2113) at the northwest 
corner of 29th and Garfield Streets. (J. App. 210) This entire area was 
undeveloped in 1950, except for a mansion, termed historic, located ona 
tract of 8-1/2 acres, which mansion is now occupied by the Maret School, and 
except for a tract of 6-1/2 acres immediately to the east, owned by the Swiss 
Confederation, and on which its Embassy is located. (J. App. 210) 

An application filed early in 1950 by a local business group, and 
vigorously prosecuted, for a rezoning of the undeveloped portion of the above 
area west of 29th Street, from its restricted residential status, received un- 
favorable consideration from the District Zoning Advisory Council, which in 
its Report thereon, dated October 31, 1950 (E. D. 262706) stated: 

"The principal reason justifying denial, however, is the fact 

that the land has been a part of a restricted area for at least 25 

years, and that the majority of single family home construction 

aay the area has been built in reliance upon this plan."" (J. App. 

On the basis of this recommendation, the Zoning Commission on 
December 13, 1950, denied the rezoning application. (J. App. 211) 

Thereafter and on December 19, 1954, the Zoning Commission again 
denied an application for rezoning of such undeveloped portion of said area, 
from its restricted residential status. (J. App. 211) 

Special Exception granted June 20, 1951, permitting the Maret School 


to remove to its present site (3000 Cathedral Avenue) on its 8-1/ 2 acres, 


imposed restrictions carefully designed to protect the residential character of 
the surrounding residential areas. (J. App. 211) The Swiss Confederation, 
occupying the adjoining area of 6-1/2 acres to the East, has maintained the 
residential character of the neighborhood, with its residential Embassy at 


2900 Cathedral Avenue, and attractively landscaped grounds. | (J. App. 211) 
With the exception of unimproved 1-1/3 acres (Lot 811, Square 2113) 
at the northwest corner of 29th and Garfield Streets, the rest of the original 
area, namely that west of 29th Street bounded by Cleveland Avenue, 31st 
Street and Cathedral Avenue, comprising about 20 acres, has now been 
developed residentially, the Woodley Hill Area therein by fully detached 
single-family dwelling houses of substantial character all erected in the 
period 1954-1958, and all ranging in value from about $40, 000! 00 to over 
$100, 000.00. (J. App. 205, 212) Such development was a direct outgrowth 
of the policy of the Zoning Commission maintained over 35 years, and re- 
affirmed by its aforementioned rulings December 13, 1950, and December 19, 
1951, denying rezoning applications. (J. App. 212) 
(f) 

Present title to aforementioned Lot 811, Square 2113, is in Intervenor- 
Appellee, and was acquired April 24, 1951, when the Lot was, |as it still is, 
within the residentially zoned area west of 29th Street, bounded by Cleveland 
Avenue, 31st Street and Cathedral Avenue. (J. App. 212) Special Exception 
granted by the Board of Zoning Adjustment in 1955, and renewed in April 1957 


| 
for five years, allowed a playground on the lot for the convenience of St. 


Thomas Apostle School, then and still located at 2701 Woodley Road, N. W. 
and 2702 - 27th Street, N. W. (J. App. 212) | 
On January 29, 1960, Intervenor Appellee filed Appeal (Application) 

with the Board of Zoning Adjustment for a Special Exception under aforemen- 
tioned Section 3101. 42 of the Zoning Regulations, for the construction of a 
parochial school on the lot for the Church of St. Thomas Apostle, 2665 
Woodley Road, N. W. (J. App. 212, 213) Three buildings were proposed 
under plans filed with the application - a one -story school, a one-story 


multiple-purpose building, and a convent of two stories. (J. App. 213) 


The playground on the site would be retained, in reduced size. (J. App. 213) 

As will have been noted from II(c) and II(d) hereinabove, Special 
Exception under the Section 3101. 42 for erection of a private school was 
available only if the Appellant (Applicant) had established, by burden of proof 
(Section 8203.8), that ''(a) it [the school] is so located that it is not likely to 
become objectionable to adjoining and nearby property because of noise, 
traffic, number of students, or otherwise objectionable conditions; (b) 
ample parking space, | but not less than that required in Article 2 of these 
regulations, is provided to accommodate the students, teachers, and visitors 
likely to come to the site by automobile; and (c) the use will be reasonably 
necessary or convenient to the neighborhood which it is proposed to serve." 
(J. App. 208, 209) 

Hearing on the Appeal (Application) was held March 23, 1960, Appel- 
lants herein appearing as Opponents. (J. App. 213) The Board reserved 
decision. (J. App. 213) 

On April 11, 1960, three weeks after the hearing held March 23, 1960, 
on the plans submitted with the Appeal (Application) and the closing of the 


record, and before the Board had decided, the Applicant (Intervenor -Appellee), 


without any prior notice to Opponents, or filing of new form required under 
the Section 8203.1, transmitted plans to the Board for one two -story building 
(instead of the three buildings), simultaneously advising the Board of the 
acceptability of those plans to Applicant if Special Exception should be granted. 
(J. App. 213) The Association moved, unsuccessfully, to strike such plans, 
and to limit review to the record as established at the conclusion of the hear- 
ing March 23, 1960. (J. App. 213) Thereafter and on May 24, 1960, the 
Board, without further hearing, and by vote of 3 to 2, entered its aforemen- 
tioned Order. (J. App. 349, 350), eliminating as separate buildings the 


multiple-purpose building and convent proposed in the plans filed with the 


Appeal (Application), and authorizing instead "a two-story building accom- 
modating assemblage, convent, and classrooms, " with student enrollment 
limited to kindergarten and grades one through six. (J. App. 31-34) 
The Order contained findings under the three subparagraphs of the 
Section 3101.42. (J. App. 32) 
(g) 
The Woodley Hill Area Home Owners Association (Appellant here) 
moved for reconsideration of the Board's action of May 24, 1960 (J. App. 214), 
and on June 28, 1960, rehearing was granted and scheduled for July 20, 1960, 
but with each side limited to 15 minutes for testimony and argument. 
(J. App. 214, 329-331) 
The aforementioned plans transmitted by Applicant to|the Board on 
April 11, 1960, subsequent to the original March 23, 1960, hearing, called 
specifically for a two-story structure comprising multi-purpose assembly 
hall accommodating at least 250 persons, with stage, and kitchen, on the 
first floor, and classrooms and living quarters for the teaching staff on the 
second floor; also for rear service entrance to an alley which would extend 
to the foot of steeply graded 29th Place. (J. App. 216, 325) |It was reaffirmed 
in Applicant's Memorandum filed with the Board on June 22, 1960, that such 
transmission April 11, 1960, was not a formal submission, but was "solely 
for the purpose of indicating to the Board that Appellant [Applicant] was pre - 
pared to construct a two-story type of school building if such|was deemed 
necessary by the Board." (J. App. 216, 217) 
At the rehearing July 20, 1960, the Applicant for the first time 
formally submitted those plans, without having filed the form) required under 
the Section 8203. 1 or having given any advance notice that they would be 


presented. (J. App. 217) The Association then moved, for those reasons 


among others, for a full hearing on the plans. (J. App. 127-129, 131, 
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132, 217) Board letter September 15, 1960, advised of denial of the 
motion. (J. App. 217, 334) 
(h) 


Complaint for Mandatory Injunction, for the relief described under 


Ihereinabove, was filed in the District Court on November 26, 1960. 


(J. App. 204-223), On Plaintiffs' (Appellants') motion, Order was entered 
December 24, 1960, adding Joseph J. Igenfritz, Director, Department of 
Licenses and Inspections, District of Columbia, as a party defendant. 

(J. App. 225) The cause was consolidated with Civil Action No. 3863-60, 
by Order entered February 3, 1961. (J. App. 226) On February 9, 1961, 
Order was entered allowing Intervenor-Appellee to intervene as a party 
Defendant. (J. App. 227) 

Plaintiffs (Appellants) filed Motion for Summary Judgment on Febru- 
ary 14, 1961 (J. App. 227), attaching to the Motion, as required by Local 
Civil Rule 9(h), a "Statement of Material Facts As to Which There Is No 
Genuine Issue." (J. App. 228-243) 

Defendants (Appellees) filed Points and Authorities in Opposition to 
the Motion (Docket Entries), but did not, as permitted by the Rule, "serve 
and file a concise 'statement of genuine issues' setting forth all material 
facts as to which it is contended there exists a genuine issue necessary to be 
litigated. " 

Defendants (Appellees) filed no Answer‘to the Complaint. On Febru- 
ary 7, 1961, they filed Motion for Summary Judgment (J. App. 244, 245), 
but did not serve and file therewith, as required by the Rule, "a statement of 
the material facts as to which the moving party contends there is no genuine 
issue." 

Hearing on the Motions for Summary Judgment took place March 24, 


1961. At its conclusion, the Court, reserving decision, directed Defendants 
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(Appellees) to submit a Memorandum setting forth evidence, with record 
references, claimed by them to support each separate finding of the Board 
contained in its Order of May 24, 1960, granting the Special Exception. 
(J. App. 250) Defendants (Appellees) did not comply with this direction but 
instead submitted a Memorandum on a conglomerate basis, with no attempt 
to individualize the findings and to cite evidence claimed to support each 
finding. (J. App. 181, 250, 251). Accordingly, for the Court's assistance, 
and to show the complete lack of evidentiary support for some of the findings, 
and failure of burden of proof with respect to the rest, Plaintiffs (Appellants) 
on April 25, 1961, submitted a Memorandum restating the Board's findings, 
and setting out (a) any supporting evidence for each of them as culled from 
Defendants' above Memorandum, and confirmed in the record, and (2) 
Plaintiffs' own evidence bearing upon the subject matter of each finding. 
(J. App. 250-276) 
On June 15, 1961, the District Court entered Order holding that 
"there was substantial evidence to support the action of the Board, and such 
action was not arbitrary nor capricious, "' and denying Plaintiffs' (Appellants' ) 
Motion for Summary Judgment, and granting Defendants' (Appellees') like 
Motion. (J. App. 192, 193). The Court did not make detailed findings or 
conclusions, or indicate what it considered such substantial evidence to be. 
Plaintiffs' (Appellants') Motion for Rehearing (J. App. |277-282) was 
denied July 17, 1961. (J. App. 195) | 


4 
denied Plaintiffs' (Appellants') Motion for Summary Judgment,| and granted 


Notice of Appeal from that part of the Order of June 15 1961, which 
Defendants' (Appellees') Motion, was filed August 14, 1961. (J. App. 285) 
On September 12, 1961, Order was entered in the District Court extending to 


and including September 30, 1961, the time for filing and docketing the record 


on appeal. (J. App. 197) Such record was filed and docketed September 29, 
| 
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1961. Thereafter and on October 23, 1961, on joint motion by Appellants 
herein and in Appeal No. 16660, this Court entered Order consolidating 
the Appeals for the filing of a single joint appendix and for hearing, and 
extending to and including November 23, 1961, the time for filing Appellants' 
briefs and the joint appendix. 
III 
Statement of Points 

1. The action of the Board of Zoning Adjustment in granting a 
Special Exception for erection at 29th and Garfield Streets, N.W., of a "two- 
story building accommodating assemblage, convent and classrooms" was 
arbitrary, an abuse of discretion, and beyond its powers, because the appli- 
cant (Intervenor-Appellee Patrick A. O' Boyle) had failed to establish, by 
burden of proof, as required by the Zoning Regulations, that the school "is 
So located that it is not likely to become objectionable to adjoining and 
nearby property because of noise, traffic, number of students, or otherwise 
objectionable conditions, ' and that "ample parking space. . . is provided 
to accommodate the students, teachers, and visitors likely to come to the 
Site by automobile, '"' and that "the use will be reasonably necessary or 
convenient to the neighborhood which it is proposed to serve." 

2. The proposed institution would substantially impair Appellants' 
use and enjoyment of their homes, purchased by them in reliance upon long- 
standing Zoning Regulations, and would have serious adverse effect upon 
marketability and value of the properties. Because the Board of Zoning 
Adjustment could grant the Special £xception only if the applicant therefor 
had met by burden of proof all the conditions quoted in paragraph 1 hereof, its 
action in allowing the Special Exception herein is tantamount to a taking of 


property without due process of law, in contravention of constitutional rights. 
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3. The Board of Zoning Adjustment rejected plans for three buildings 
filed with the application for Special Exception, and on which hearing was held, 
and instead authorized a "two-story building accommodating assemblage, 
convent and classrooms," without hearing on plans therefor. Thereafter, on 
motion of the Woodley Hill Area Home Owners Association, |the Board granted 
a rehearing but neutralized the same by procedural irregularities, limiting 
testimony and argument to 15 minutes, each side, excluding admissible 
evidence offered by the Association and refusing it a full hearing on plans 
presented at the rehearing without notice, all in denial of equal protection of 
the law, in contravention of constitutional rights. 

4. The District Court erred (a) in not finding that the Board's action 
was invalid, and adjudging accordingly; (b) in holding that "there was substan- 
tial evidence to support the action of the Board, and such action was not 
arbitrary nor capricious, '' when the evidence presented by the Applicant was 
not substantial, and the Board's action in making essential findings without 
supporting evidence, and contrary to the evidence, was in itself arbitrary and 
capricious; (c) in its criterion for the granting of a Special Exception which 
was permissible only if an applicant therefor had met by burden of proof each 


and all of the conditions set out in paragraph 1 hereof; (d) in|denying Plaintiffs' 


| 
(Appellants') Motion for Summary Judgment, and granting like Motion of 


Defendants (Appellees). 


Iv 


Summary of Argument 


The application for Special Exception was filed January 29, 1960, 
under Section 3101. 42 of the Zoning Regulations, (J. App. 287, 288), and 
was not grantable in the absence of showing, by burden of proof, that all 
conditions under the Section so invoked had been met. Such showing was 
not made. On the contrary, the Board's findings, upon which its grant of 
Special Exception was predicated, are not supported by the weight of the 
evidence, or are not supported by any evidence, or are contrary to the 
evidence. For those reasons, and also because of the Board's serious 
procedural irregularities, its action in granting the Special Exception was 
arbitrary, capricious, beyond its powers and void, and constituted a tak- 
ing of property without due process of law, and a denial of constitutional 
rights. 

It was error for the District Court to hold (J. App. 192, 193) that 
the Board's action "was not arbitrary nor capricious, " when in fact it 
was Such under law; and error to hold that such action was supported by 
"substantial evidence, '' when in fact it was not; and error to nullify 
Section 3101.42, by disregarding its provisions and adopting instead a 
different standard, not authorized under the Zoning Regulations or else- 
where, for the granting of a Special Exception for the erection of a private 


school in an R-1-B District. 
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Vv 
Argument 
(a) 
The Residentially Zoned Area 
As already shown hereinabove, the area west of 29th Street, N. W., 
Washington, D. C., and bounded by Cleveland Avenue, 31st Street, and 
Cathedral Avenue, comprising about 20 acres, had been zoned residential 
long prior to 1950, and was so Zoned then as it is now (J. App. 210, 212); 
included the sites on which the dwelling houses of the individual Appellants 
are located (except 2843 - 29th Street, N.W.), and also the 141/3 acres 
(Lot 811, Square 2113) at the northwest corner of 29th and Garfield Streets 


(J. App. 210); was undeveloped in 1950, except for a mansion, termed his- 


toric, located on a tract of 8-1/2 acres, which mansion is a occupied by 


the Maret School, and except for a tract of 6-1/2 acres imme iately to the 
east, owned by the Swiss Confederation, and on which its Embassy was 
located (J. App. 210); with the exception of the Lot 811, has now been de- 
veloped residentially, as the direct outgrowth of the policy of the Zoning 
Commission maintained over 35 years, the inclusive Woodley Hill Area by 
single-family fully detached dwelling houses of substantial character erected 
in the period 1954-58, and ranging in value from about $40, 000. 00 to over 
$100, 000.00. (J. App. 205, 212) 

Also as shown hereinabove, title to the Lot 811 is Intervenor -Appellee, 
and was acquired April 24, 1951, when the Lot was, as it still iis, within the 
above residentially zoned area. (J. App. 212) An elongated strip, 100 feet 
deep into the area, along 29th Street between Woodley Road and (Cathedral 
Avenue, and continuing along Cathedral Avenue for about a block, is zoned 
R-3 (Row dwellings), but the rest of the area, of about 20 acres as above 


stated, and in which Appellants' homes are located, and in which the bulk of 
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Lot 811 falls, has been, and is zoned R-1-B (one family detached dwellings). 
(J. App. 286) 
(b) 


The Proceedings Before the Board of 
Zoning Adjustment 


As shown on its face, Intervenor-Appellee's application to the Board, 
filed January 29, 1960, sought Special Exception under Section 3101. 42 of 
the Zoning Regulations. (J. App. 287-289) The plans submitted with the ap- 


plication called, as hereinabove stated, for a one-story school, a one -story 


multiple-purpose building so-called, and a convent of two stories. (J. App. 


212, 213) The construction would be for the benefit of the Church of St. 
Thomas Apostle, 2665 Woodley Road, N.W., two blocks away, and across 
28th and 29th Streets, the present parochial school, which the proposed con- 
struction would replace, being located at 2701 Woodley Road, N.W., and 
2702 - 27th Street, N.W., very close to the Church. (J. App. 212, 213) 

At the conclusion of the hearing on March 23, 1960, the Board re- 
served decision (J. App. 212, 213). About 140 persons, owners of property 
or residents in the vicinity, had appeared in person to oppose (J. App. 75-108), 
or had signed Petitions to the Board opposing (J. App. 267, 307-321), or had 
sent letters or telegrams to the Board opposing (J. App. 294-297, 300, 306, 
307). Then, as will be recalled, the Applicant (Intervenor -Appellee) on 
April 11, 1960, three weeks after the hearing and closing of the record, and 
before the Board had acted, and without prior notice to opponents or filing 
of form required under the Section 8203.1, transmitted plans to the Board 
for one two-story building (instead of three buildings), with advices of the 
acceptability of those plans to Applicant if Special Exception were granted, 
the Association's motion to strike the plans, and to limit the review to the 


record established at the hearing, being thereafter denied. (J. App. 213) 
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The Board's order, May 24, 1960, entered without any further hear- 
ing, and by vote of 3 to 2 (J. App. 349, 350), and eliminating plans filed with 
the application, and authorizing instead "a two-story building accommodating 
assemblage, convent, and classrooms, " with enrollment limited to kinder- 
garten and grades one through six (J. App. 33), contained findings as follows 
for all conditions under the Section 3101.42: 

"The parochial school for the St. Thomas Apostle Church is a 

private school falling within the perview [sic] of paragraph 3101. 42 

of the Zoning Regulations. The School as limited by conditions 

hereinafter set forth is not likely to become objectionable to ad- 
joining and nearby property because of noise, traffic, number of 
students or otherwise objectionable conditions; the use i$ reason- 
ably necessary and convenient to the neighborhood which it is pro- 
posed to serve, and ample parking space is provided to accommo- 
date students, visitors, and teachers. The use is in harmony 

with the general purpose and intent of the Zoning Regulations and 

maps and will not tend to have adverse effect upon the use of 


neighboring property in accordance with said regulations and maps." 
(J. App. 31, 32 


| 
As also hereinabove reported, the Board thereafter granted rehear- 
ing on motion of the Association but limited each side to 15 minutes for 
testimony and argument. (J. App. 214, 329, 331) Plans which had been 
filed with the application stood rejected by the Order May 24, 1960, which 
however did not approve the plans transmitted April 11, 1960, or even re- 
fer tothem. (J. App. 31-34) The Board's notice issued and served for the 
rehearing (J. App. 329, 330-332) failed to specify the plans for rehearing 
consideration, contrary to Section 8204. 2 of the Zoning Regulations, and, 
as will have been noted, the Applicant did not, prior to the rehearing, dis - 
close what plans would be submitted thereat or file the form required under 


the Section 8203.1. (J. App. 214) In the realization that under such circum - 


stances evidence in support of objections could not adequately be) orally 
| 


presented in 15 minutes, the Association prepared a detailed Memorandum 
for submission at the rehearing, designed to show that the proposed school 


could not be constructed and operated on the site under any plan, | without 
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serious damage to the residential neighborhood and public interest. (J. App. 
120, 215) Attached to the Memorandum as Exhibits were 

General Review of Appellant's Proposed Uses of Lot 811, Square 

2113, by Mr. Joseph We Rogers, Tr > registered architect, Wash- 

ington, D. C., presenting facts establishing the inadvisability of 

placing a non-conforming, non-neighborhood institution on the 

last remaining 1-1/3 acres of the residential tract of about 20 

acres. (J. App. 157-162, 215) 

Affidavit of Traffic Count, by Mrs. Andre Cornu (a co-Appellant 

erein), Showing the serious traffic situation affecting the site. 

(J. App. 162-165, 216) 

Letter from Mr. Frederick A. Marsteller, experienced Washing- 

ton realtor, expressing view that the proposed construction would 

decrease Woodley Hill property values. (J. App. 166, 167, 216) 

At the rehearing July 20, 1960, the Applicant (Intervenor -Appellee) 
produced the plans which had been informally transmitted to the Board 
April 11, 1961, for possible second choice, handed them to the Board mem - 
bers for examination, called the architect for their interpretation, and then 


rested, (J. App. 112-116) the same constituting the first formal submission 


of the plans, as hereinabove stated. The Association then made its afore- 


mentioned motion, later denied, for the full hearing on the plans, on the 
ground that there had never been a hearing thereon as provided by the Regu- 
lations (8203. 4), or advance notice that they would be presented, and that 
the granting of Special Exception on plans serving to diminish property 
values in the area, without adequate opportunity to be heard on them would 
deny due process of law and create. a very serious situation. (J. App. 
127-129, 131, 132, 217) In its presentation, ensuing, the Association 
proffered the above described three documents attached as Exhibits to the 
Memorandum, whereupon the Applicant moved for their exclusion, contend- 
ing that their acceptance and consideration would be a deprivation of con- 
stitutional right of cross-examination, in violation of due process. (J. App. 


119, 120) The Board, by its lawyer Chairman, sustained the motion (J. App. 
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216) although in O'Boyle (Archbishop) v. Coe, et al, 155 Fed.| Supp. 581, 


985 (1957), not appealed, the District Court held: 
"The common law rules of evidence do not apply to administra - 
tive proceedings, and therefore the fact that the letter was apparent- 
ly based on hearsay, and that neither the writer nor the member of 
the staff who made the investigation for the [National Capital Plan- 
ing] Commission was present for cross -examination, does not 

affect its admissibility as would be the case at a trial before a 

judicial tribunal." 

Counsel for the Applicant who made the motion for exclusion of the 
three documents was attorney of record in O'Boyle, supra. 

This Court stated in American University v. Prentiss, 94 U.S. App. 
D. C. 204, 214 F. 2d 282: 

"It is well settled that administrative agencies are not required 
to comply with the rules of law governing the admissibility of 
evidence. These rules are binding only on judicial tribunals. " 

The proffered documents transcended hearsay, as they reflected the 
authors' personal knowledge or observations. One was an affidavit by Mrs. 
Cornu, who was in fact placed on the stand and cross-examined. (J. App. 
121-127) Mr. Rogers, the architect, author of the General Review (J. App. 
157-162) was present, but lack of time within the 15 minutes precluded the 
stand. 

The Applicant did not then, or at any time thereafter, controvert the 
statements of fact or views contained in the documents. (J. App. 216) 

On August 17, 1960, the Board, on motion of Applicant, | and without 
further hearing, amended its Order of May 24, 1960, by eliminating the 
kindergarten, and permitting grades one through eight, with maximum of 
200 children, (J. App. 335) thereby in effect placing the school jin part in the 
category of junior high schools, for which under District Board|of Education 
requirements, site area of at least 10 acres is deemed desirable (J. App. 
157), as contrasted with the instant site area of 1-1/3 acres. (J. App. 157) 


The Association on July 21, 1960, had filed motion for reversal of 
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the ruling on admissibility of documents proffered at the rehearing. 
(J. App. 217) Board letter dated October 5, 1960, presumably as in 
response to the motion, advised "that all evidence submitted, including the 
disputed documents proffered by objectors on July 20, 1960, . . . was re- 
viewed and considered by the Board prior to final decision rendered in this 
case."" (J. App. 218), It would appear however that little or no weight was 
given to the documents and that they received no real consideration, as the 
May 24, 1960 Order, which had rejected plans filed with the application, 
and followed the pattern of plans never properly before the Board, remained 
intact except for the August 17 amendment. (J. App. 31-34, 335) 
(c) 
Findings of the Board in its Order May 24, 1960, Upon the 
Conditions for Special Exception are not Supported by the 
Weight of the Evidence, or are not Supported by any 
Evidence, or 


are Contrary to the Evidence 


1. 
Finding 


"The parochial school for St. Thomas Apostle Church is a 
private school within the perview eae} of paragraph 3101. 42 
of the zoning Regulations. The school as limited by conditions 
hereinafter set forth is not likely to become objectionable to 
adjoining or nearby property because of noise, traffic, num- 
33) of students or otherwise objectionable conditions. " (J. App. 


Note: Limiting conditions in the Order were: (J. App. 33) 


"The entire area shall be inclosed with a chain link type of 
fencing. High screening along the Garfield Street side shall 
be provided and maintained by the use of appropriate planting 
outside the fence area." 


This condition was not maintained in the approved building plans. 
"The size of the operation, restricted in part by building bulk, 

Shall be limited to kindergarten and grades one through six." 

(J. App. 335) 

This condition was abridged by the amendment, August 17, 1960, 


omitting kindergarten, and permitting grades one through eight. 
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Note: In dissenting from the Order, Mr. Clouser, Board Member, 


stated, Mr. Scrivener, Board Chairman, concurring: 


"I feel that any school of this general size and character is 


too large for the site area upon which it will be located, 


Further - 


more, limiting conditions imposed by the Board, although tend- 
ing to be compromising in nature, are not sufficiently restrictive 
to make the use one which would minimize adverse impact upon the 


surrounding residential neighborhood. Limitation on 


t 
students it seems to me would have been more appropri 


less the size of the operations were materially reduc 
I believe this school is not in harmony with the present 


e number of 
ate. Un- 
» however, 
character 


and future. development of the neighborhood as a whole." (J. App. 


33, 34) 


Evidence As To Noise 


Presented by Applicant (Intervenor -Appellee): 


The present St. Thomas Apostle School is located at 2701 Wood- 


ley Road and 2702 - 27th Street, and the buildings have 


been located 


there since 1924. Monsignor Moran, the Pastor, has had no com- 


plaints with respect to noise at the present school location. 


There 


have been some complaints with respect to the playground on Gar- 
field Street, but mostly against the older children, some of whom 


were not members of the Parish. Boys attending the s 
be assigned play fields by the Catholic Youth Organizat 


hool would 
on. They 


could practice basketball at the playground, but there is a basket- 
ball court in the basement of the present Church. Class hours are 


from 9 a.m. to3 p.m. There would be better supervi 
children with the sisters living on the grounds. (Joint 
submitted to the District Court 
[Appellees] J. App. 181, 188, 189) 


Presented by Opponents (Appellants): 
Mrs. Andre Cornu, 2857 - 29th Place, N.W.: 


"Between the time of 3 and 4 o'clock the children co 
the school and are very busy trying to have fun, and no 


ie of the 


emorandum 


ril 12, 1961, by Defendants 


me out of 
y is 


under the supervision of teachers, and at that time I have noticed 
a number of things that occur. * * * I can see them when I have 


some gardening, and they pull the socket of my garden 


hose, and 


they tramp over and tramp the flowers down, and break Coca-Cola 


bottles and things like that." (J. App. 96, 97) 
General Max S. Johnson, 2910 Garfield Street, N.W.: 


"The playground [on the proposed site] was to be controlled and 


was to be limited to use by students of the school. 


Now I submit 


that the control and the limitation of use has been entirely without 
regard to the Board's order. The property has been maintained 


in shameful estate. 


The weeds were two and a half feet high over 


the whole area that wasn't black top playground in there this summer. 
| 
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* * * There are other residents directly opposite that playground 
who will tell you of the noise in the evenings, of the annoyance, 
and of the improper use [which] is a constant source of bother to 
them." (J. App. 106) 


Note: Opponents’ (Appellants') evidence was substantiated by the 
following admission before the Board of John L. Hamilton, Esq., 
attorney for the Applicant (Intervenor-Appellee): 


"To be perfectly honest and frank with you, if I were immediate- 
ly adjacent to the school, I would oppose it. I can understand the 
feelings of people like General Johnson and others who reside im- 
mediately across the street from it [proposed site]." (J. App. 111) 


Evidence As To Traffic 


Presented by Applicant (Intervenor -Appellee) 
eee a applicant (intervenor -Appellee, 


T. V. Dillon, a resident of the Woodley Hill development to 
the south of the subject property, does not believe that the school 
would contribute to the traffic problem, because the parents driv- 
ing their children to the school would leave them off at 9 a.m. after 
the rush hour traffic had passed and pick them up at 3 p.m. before 
the one rush. (The Joint Memorandum, April 12, 1961, J. 
App. 1 


Most of the children are said to come to the school by foot but 
15 automobiles currently pick up and deliver children at the school. 
Traffic at Woodley Road and 27th Street is very dangerous, partic- 
ularly by reason of the location of the Sheraton Park Hotel across 
from the school. There would be 6 sisters and 2 lay teachers 
teaching at the school, and none of the sisters drives an automobile. 
There will not be more than one or two evenin meetings at the new 
isoye (The Joint Memorandum, April 12, 1961, J. App. 188, 


Presented by Opponents (Appellants): 
General Stephen R. Hanmer, 2833 - 29th Place, N.W.: 


"The junction of 29th and Garfield Streets is a dangerous raceway 
which will be extremely hazardous to a school there. * * * On the 
other hand, traffic in front of the present school of necessity moves 
at a safe rate of speed, since it cannot move as fast as cars do on 
29th and Garfield Streets."" (J. App. 89 


Mrs. Andre Cornu: 


"I occupy the first house which was built on the premises, and 
I have learned with the years the complication, the noise, and se- 
riousness of the oncoming traffic which is getting worse all the 
time. I visited many people ard found that they are very concerned 
about this * * *." (J. App. 96, 97) 
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Mrs. Olive G. Faircloth, (lawyer), 2851 -29th Street, N.W.: 


‘Tl am a member of the St. Thomas Church. I have been living 
at 2851 - 29th Street since 1919 and I think I'm the oldest resident 
up there - not from the standpoint of years I trust, but from the 
standpoint of number of years I have lived there. When! we moved 
there, 29th was a deadend street and Wardman Park wasn't there. 
Across the street was the estate of a very wealthy Senator. We've 
seen that neighborhood grow up and I might add that I've certainly 
seen 29th Street become a traffic hazard. It's a highway if there 
ever was one. It is very accessible to many people as they go to 
work in the morning to go through the park and then cut |down Cal- 
vert and go down along the Shoreham. The traffic is greatest from 
about 8 o'clock until 9:30 and the school opens at 9 o'clock and you 
can well envision what would happen there. If we're going to have 
a school there, then we're increasing the hazard. 


"Tl might say that I am fortunate that I have no children going to 
a place quite that dangerous, and I hope you gentlemen will con- 
sider in your capacity the sentiments of the residents and the safety 
of the children. I think that St. Thomas has been lacking in fore- 
sightedness at the time they decided to put any school up there." 
(J. App. 103, 104) 


General Max S. Johnson: 


"Now there has been a lot made about the fact that the school 
won't bring much traffic and that not many students arrive by cars. 
Well, the point is that those that do come will now arrive at one of 
the busiest intersections in our part of the city. The children - I 
observed them the other morning - not casually, but very carefully. 
They [Applicant's witnesses] said that the school is from nine to 
three. The first children were there before eight o'clock and they 
congregated on the corner and leading to the entrances to the school. 
There are several entrances to the present school. At 8:25 the sis- 
ter rang a bell and the entire 180 less those who were late moved 
across 27th Street and went into church where they stayed for about 
40 minutes. Forty minutes [later] they came out and I counted them 
and I may have been plus or minus five wrong. But 180/total and 
they moved across the street and went into the school. This is 27th 
Street that Iam speaking of. If this same devotional service is to 
be observed and I would assume rightfully it is, then the children 
must cross 29th and 28th as well as 27th on way to and from the 
church. Orthey must unload in the church area and theh move 
across 27th, 28th and 29th to the school, and you've created trouble 
in two areas." (J. App. 107) 


The total number of automobiles, and of some busses and trucks, 


passing the intersection of 29th and Garfield Streets, N.W., proposed 
| 


school site, within the hours on the dates below, was as follows: 


8:05 to 9:15 a.m., July 7, 1960 473 
8:00 to 9:15 a.m., July 12, 1960 760 
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: 09:15 a.m., July 13, 1960 524 
: o 3:30 p.m., July 13, 1960 407 

° 0 9:00 a.m., July 14, 1960 1, 149 
8:00 to 9:00 a.m., July 15, 1960 585 


The automobiles going down 29th Street from Cathedral Avenue to 
Cleveland Avenue and crossing Garfield Street proceeded at a rapid rate 
of speed during the above morning hours. (Affidavit of Josette Cornu, 
July 18, 1960, and tabulation and photostat attached thereto. J. App. 162- 
166) 
Evidence As To Number Of Students 
Presented by Applicant (Intervenor -Appellee): 


There are 197 students attending school. (The Joint Memorandum, 
April 12, 1961, J. App. 188) 


Presented by Opponents (Appellants): 
—— eer mpponents (Appellants, 
General Stephen R. Hanmer: 


"It is believed that the proposed plan, in effect, is an attempt to 
"shoe horn’ too much into a tiny, inadequate plot - inadequate not 
only for the actual buildings planned, but also for the present stu- 
dent body of about 190, and the potential of 360 students which the - 
plans [filed with the application} provide for."" (J. App. 87) 


Mr. Joseph W. Rogers, Jr., architect: 


"Appellant's fApplicant's] proposed institution would be erected 
at the only outlet for 29th Place, N.W., and directly abutting the 
established restricted residential area, the intersection of Garfield 
and 29th Streets at such northwest corner Constituting a most high- 
ly concentrated traffic pattern. It is at this precise location that 
Appellant! Applicant] would compress its institution, requiring be- 
tween 15 and 16 acres, into 1-1/3 acres, and without the benefit of 
a buffer zone such as surrounds the Maret School, or protection 
against noise and traffic, or from the normal behavior of from 250 
to 360 pre-teenage and teenage children." (J. App. 159, 160) 


Evidence As To Otherwise Objectionable Conditions 
—— ee MS ectionabie Conditions 


Presented by Applicant (Intervenor -Appellee): 
tbe ih Mntervenor -Appellee) 


Mr. T. V. Dillon [non-expert] feels that the school would not 
have adverse effect on the value of the houses on Woodley Hill, and 
thinks that in many ways it would enhance property values, par- 
ticularly up on his street. Mr. Gene La Rock [oot xpert|, resid- 
ing on 29th Street across from the entrance to the proposed school, 
thinks that the school would improve the value of his property. 
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Mr. Jorge A. Montealegre [non -expert], Woodley Hill resident, 
thinks that the school would enhance the value of his property. 

Mr. Melchior Sevarese [non-expert], residing 2833 - 29th Street, 
believes that the school will enhance the area and not detract 

from it. Dr. Charles C. Fenwick [non-expert], residing 2653 
Woodley Road, opposite Sheraton Park Hotel, stated that the school 
had been designed to conform to modern educational institutions 
that are attractive and not offensive to the neighporioad Mrs. 
Vincent Healy, 2931 Cathedral, school teacher, said t 
ground facilities proposed for the school "are comparab 
greater than the existing playground facilities at both the play- 
grounds at the public schools in the neighborhood, John Oyster and 
Eaton." Mr. Richard E. Collins, officiating architect,| stated that 
“we wanted a school designed that would fit in with the character of 
the neighborhood."' (The Joint Memorandum, April 12,| 1961, J. App. 
185-187, 38) 


(i) 
Inadequacy of Site 


Presented by Opponents (Appellants): | 


| 
Statement by General Stephen R. Hanmer, under Evidence As to 


Number of Students, above. 


Mr. Joseph Williams Rogers, Jr., architect: 


"In this case the [applicant's] architect has been asked to design 
on 1-1/3 acres a school whose facilities would far exceed those of 
the Maret School which is practically in the center of 8-+1/2 acres 
of attractively landscaped grounds. The impossibility of design - 
ing such an institution as that contemplated by the appellant, which 
will not adversely affect the neighborhood, becomes increasingly 
clear when we consider that the minimum standard for any new 
school in the District is 5 acres. St. Thomas" request for the 
additional two grades automatically raises the standard to 10 
acres. In addition to the school itself, there would be living 
quarters within the building for the staff, and a large multi- 
purpose room with stage and kitchen, the latter facilities being 
obviously designed for use in connection with large gatherings. . . 
We now See that the land required for these contemplated purposes - 
grades one through eight, residences for staff, proper landscaped 
off-street parking in connection with the multi-purpose room 
activities - is approaching the total area of the 16 acres] now 
occupied by Maret School, the Swiss Confederation, and/the 
project site. But instead of 16 acres, the proposed institution is 
to be compressed into 1-1/3 acres directly abutting the developed 
residential area on Garfield Street and the only outlet of | 29th Place. 
Such a concentration is directly contrary to sound en oe of 
today's urban planning, and is highly undesirable. . . We strongly 
feel that such an over-extended program is poorly conceived plan- 
ning. It is non-conforming in character, and its forced scheme 
would be applied with no regard to the obviously adverse impact 
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which it would have upon this established residential neighborhood 
and its future." (J. App. 325, 326) 


Mr. Joseph Williams Rogers, Jr., architect: 


"The proposed uses of this site, whether pursuant to Appellant's 

[ Applicant’ a original plans, alternate plans, or plans developed 
on the Board's Order of May 24, 1960, would encompass (a) class- 
room facilities for from 250 to 300 pupils, grades 1-8; (b) living 
quarters for the teaching staff; (c) a multi-purpose building or 
room accommodating at least 250 persons; and (d) playground 
facilities for the entire student body. (J. App. 157 


"Under the standards of the Board of Education of the District of 
Columbia, the area for a school accommodating these age groups 
Should be 10 acres. Such standards do not «contemplate any living 
quarters within the area, or within the building or buildings. If 

it were permissible to add living quarters on such a school site, 
then the area for the same, plus the areas required for off-street 
parking, the multi-purpose building, and the school itself, would 
total between 15 and 16 acres, or more than 10 times the available 
site of 1-1/3 acres. . . (J. App. 157) 


"The Swiss Confederation, whose tract comprises 6-1/2 acres, 
has been most cooperative in maintaining the dignity of the 
neighborhood, with its residential Embassy and its new prestige 
building housing the Chancery. . . (J. App. 159) 


"Aside from the Maret School, and the Swiss Embassy and 
Chancery, all of the original above area, namely that west. of 
29th Street, N.W., bounded by Cleveland Avenue, Cathedral 
Avenue, and 31st Street, comprising about 20 acres, has now 
been developed residentially, conformably to the rulings of the 
Zoning Commission, except the 1-1/3 acres in question at the 
northwest corner of 29th and Garfield Streets. Appellant's 
proposed institution would be erected at the only outlet for 29th 
Place, N.W., and directly abutting the established restricted 
residential area, the intersection of Garfield and 29th Streets at 
such northwest corner constituting a most highly concentrated 
traffic pattern. It is at this precise location that Appellant would 
compress its institution, requiring between 15 and 16 acres, into 
1-1/3 acres, and without benefit of a buffer zone such as surrounds 
the Maret School, or protection against noise and traffic, or from 
the normal behavior of from 250 to 360 pre-teenage and teenage 
children.” (J. App. 159, 160) 
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(ii) 


Adverse Effect Upon Neighboring Property 
Values 


Mr. Frederick A. Marsteller, realtor: 


"Woodley Hill Home Owners' Assn. | 
c/o Mrs. Max S. Johnson 5, 1960 
2910 Garfield St., N.W. 
Washington 8, D. C. 


"Gentlemen: 
This is to confirm my recent conversation with Mrs. Johnson 
of your Association, in which I expressed certain Opinions of the 
probable effect on property values of the construction of a school 
at 29th and Garfield Streets, N. W. 


"As you know, the Woodley Hill Section is composed of several 
blocks of smart detached town houses occupied as single family 
dwellings. They sell generally in the $50, 000 to $60, 000 range, 
with some more expensive. 


"AS a Real Estate Broker with 14 years experience in this 
general area, and with specific experience handling the sale of 
several of the Woodley Hill houses, it is my opinion that the con- 
struction of the proposed school would have an adverse effect on 
Woodley Hill property values. The primary reason for this 
opinion is the nature of the occupancy of the Woodley Hill houses. 
Most of the owners have adult families rather than small 
children. The generally quiet dignified nature of the community 
has resulted in sales prices being consistently above those 
reflecting purely the cost of construction. It is this plus-value, 
created by the general character of the section, which I feel 
would be hurt by the construction of any school in the immediately 
adjacent area."" (J. App. 166, 167) 


Dr. Ralph Robey, 2926 Garfield Street, N.W.: 


"My wife and I own and reside at 2926 Garfield Street, N. W. ; 
which is across the street from the 1-1/3 acre plot upon which it 
is proposed to build a parochial school, a convent, and /a so-called 
multi-purpose building for St. Thomas Apostle Church.| I agree 
with what has already been said in opposition to this project, and 

I want to discuss the financial harm this proposal will do to our 
property. First, however, I should like to emphasize that my wife 
is a Catholic and a member of St. Thomas Apostle Church. . . 

(J. App. 92) 


"Woodley Hill is the most outstanding residential development 
which has been built in the District in many years. There are 
only 47 homes in the area and there is no room for any more. 

The construction was completed less than two years ago. Garfield 
Street from 29th to 31st Streets is one boundary, and across that 
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street is the plot in question and the Maret School. Within the 
area are two dead-end streets - 29th Place and Garfield 
Terrace. (J. App. 93 


"The assessed value on Garfield Street is $306, 377.00, and the 
annual tax is $7,046.80. On Garfield Terrace the assessed value 
is $559, 264.00 and the annual tax is $12, 863.06. On 29th Place 
the assessed value is $323, 957.00 and the annual tax is $7, 336. 08. 
When these are combined we find that the assessed value for the 
area as a whole is $1, 184, 598.00 and the annual tax is $27, 245. 84. 
Assessed values are well below actual Capital investment. That 
is almost always true and is especially so in this development be- 
cause each of us has made various improvements. . . we have 
collected the data as carefully as we could and it appears 
conservative to estimate that the capital investment on Garfield 
Street is $830, 000; on Garfield Terrace is $1, 368, 000; and on 
29th Place $752,000. This gives a total of $2,950,000. This 
means an average investment of over $60, 000 per home. 

(J. App. 93, 94) 


"It frequently is said that the building of a school increases the 
value of surrounding property. This is true in many cases. It 
will not be true in this case. It will not be true because of the 
type of buildings in the Woodley Hill section and the general 
Character of the families who live in these homes. Of those of us 
living on Garfield Street not a one has children of either grade or 
high school age, and we are the ones who will get the brunt of the 
effect of the new building . . . Those of us living on Garfield 
Street would have the values of our homes decline. Making an 
estimate of the amount of the decline is a matter of judgment. I 
should think that it would in the case of our home amount toa 

drop of not less than $10, 000, and the decline might be as large as 
$20,000. This is a heavy loss for us to be asked to accept, doubly 
So Since it is contrary to what we were told when we bought the 
property, and there is another and a better alternative for the 
Church and the school. (J. App. 94) 


"I am an economist . . . I once wrote a book on the subject [of 
real estate values]. . When we bought the house we were given to 
understand that it [proposed site] would remain as a playground. "' 
(J. App. 95, 96) 


2. 


Finding 


"The use is reasonably necessary and convenient to the neighborhood 
which it is proposed to serve."* (J. App. 32) 


Evidence as to Necessity and 
Convenience to the Neighborhood 
et Ne lgnbornood 
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Presented by Applicant (Intervenor - Appellee): 


"At the hearing there was introduced in evidence signed consents 


of seventy (70) property owners, most of whom resid 


in the 


immediate vicinity of the subject property, who consented to the 


appeal (Record A 14-19). Twenty-one (21) of those c 
the erection of the school reside in the 2800 block of 2 


9 


nsenting to 
th Street, 


immediately across from the subject property. Similarly, seven 


(7) residents of the 2800 block of Woodley Road, imm 


diately 


across from the subject property, consented to the erection of the 
tae " (The Joint Memorandum April 12, 1961, J. 
1 


Note by Appellants: 


App. 183, 


The signed consents placed in evidence were 


not of "property owners" as asserted in the Memorandum but, 


according to the captions on the consents, were of per 


sons "who 


reside in the vicinity of 29th and Garfield Streets." (J. App. 301 - 
305) Among addresses given by signers are 2800 Woodley Road, 


N.W. (apartment building); Sheraton Park Hotel; 2900 


Connecticut 


Avenue, N.W. (Cathedral Mansions South); 3701 Connecticut 
Avenue, N.W. (Wiltshire Parkway Apartments); Kennedy-Warren 


Apartments. (J. App. 305, 306) Remoteness from th 
vicinity of the site is shown in the instances of followi 
given: 3415 - 38th Street, N.W.; 2715 Ordway Street, 
Connecticut Avenue, N.W.; 3701 Connecticut Avenue, 


Kennedy Warren (3133 Connecticut Avenue, N.W.) (J! 


306) It is incorrect, as asserted in the Memorandum, 


e immediate 
g addresses 
N. W 

N.W. ; 
App. 305, 
that the 7 


residents of the 2800 block of Woodley Road are "immediately 


across from the subject property. '' They are directly 
from 2800 Woodley Road, N.W., an apartment buildi 
and the 21 in the 2800 block of 29th Street, reside in 
district (row dwellings) as contrasted with the R-1 cla 
(single-family detached dwellings) for the Woodley Hil 


a 


across 
These 7 
R-3 
sification 
homes. 


Mrs. Olive G. Faircloth and Mr. William G. Brantley, also of the 


2800 block of 29th Street, gave evidence at the hearing 
to the application. (J. App. 76, 103, 104) 


in opposition 


"The Executive Committee of the Connecticut Avenue Citizens' 


Association felt that the erection of the proposed scho 
consistent with the needs of the community and would 
public interest. 
ation, a resolution favoring the granting of the appeal 
oo A 13).' (The Joint Memorandum, April 12, 
1 


1 would be 
e in the 


(Record A7) Ata regular meeting of this Associ- 


19 


as adopted 
61, J. App. 


Note by Appellants: The address of the above Association is given 
on its letterhead as 3601 Connecticut Avenue, about ten blocks 


away from the subject site, and in a commercial area. 


"The Kiwanis Club of Northern Washington advised the 


(J. App. 299) 
Board that 


the subject property was within the territory from which the Club 
draws its membership and that the matter of the variance was 


brought up at a meeting of the membership held on Ma. 
letter to the Board of Zoning Adjustment, the preside 
stated as follows with reference to the meeting of the 
"Due consideration was given to the beauty of the neig 


n 


hb 


ch 2. In its 
of the Club 
embership: 
orhood and 


: 
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the traffic situation which might be involved by the presence of a 
school at this location. Since there seemed to be no reason for a 
refusal of a zoning variance on either of these points, it was 
unanimously agreed that the Club will go on record as favoring 
the Zoning variance for this property.’ (Record A 10). (The 
Joint Memorandum, April 12, 1961, J. App. 184, 185) 


Note by Appellants: The Club's address on its letterhead (J. App. 
appears as 012 Evans Building, in the downtown business sec- 
tion, far from the subject site. The site's stated inclusion within 
the "territory" (a vague and loose designation) from which the 
Club allegedly draws membership hardly qualifies it to express 
any views, none of the persons whose names appear on the letter- 
head being recognizable as property owners or residents in the 
Woodley Hill area. Moreover, a special exception is involved, 
not a Zoning variance. (J. App. 212, 213, 295, 296) 


"Other supporting letters were made a part of the record of the 
Board of Zoning Adjustment, including one [J. App. 322] from the 
president of Bliss Properties, owner of the apartment building 
located at 2800 Woodley Road on the southeast intersection of 29th 
and Garfield Streets (Record A-33." (The Joint Memorandum, 
April 12, 1961, J. App. 185) 


Note by Appellants: 2800 Woodley Road is located at the southeast 
intersection of 29th Street and Woodley Road, not, as stated, of 
29th and Garfield Streets. The letter expressing the consent of 

the corporate owner of this commercial establishment is irrelevant 
in a matter affecting an R-1 residential district. 


"At the hearing on March 23, 1960, Monsignor Moran, then pastor 
of St. Thomas the Apostle Church, testified that there are 197 
students attending school and that the school is inadequate to take 
care of the children residing in his parish inasmuch as the school 
had to turn down thirty (30) or forty (40) applicants in September 
that it could not take. . . Msgr. Moran testified that 98% of the 
students attending the school comes from within his parish (Tr. 34). 
He described the limitations of the parish as 'From California 
Street on the south along Massachusetts Avenue on the southwest to 
35th Street. Up 35th Street to Porter Street and Porter to Connecti- 
cut Avenue and on the east side of Connecticut Avenue, not the west 
side, but on the east side we go up as far as Van Ness.' (Tr. 36)" 
(The Joint Memorandum April 12, 1961, J. App. 188, 190) 


Presented by Opponents (Appellants): 


Petitions signed by 136 persons, each captioned "Petition in Opposi- 
tion to Appeal of St. Thomas The Apostle Church for Special Exemption to 
Erect a Parochial School at 29th Street and Garfield St., N. W.," and 
addressed to the Board of Zoning Adjustment as follows: 
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"We, the undersigned, being owners and residents of property in 
the vicinity of Lot 811, Square 2113, with reference to which an 
appeal for a special exemption, as provided by Section! 3101. 42 of 
the Zoning Regulations, has been filed by St. Thomas The Apostle 
Church, for the purpose of erecting a parochial school, PROTEST 
THE GRANTING OF SAID APPEAL, OPPOSE ANY CHANGE IN 
THE RESIDENTIAL CHARACTER OF THE NEIGHBORHOOD WHICH 
WILL DEPRECIATE THE VALUE OF OUR PROPERTY, INCREASE 
TRAFFIC AND NOISE AND OTHERWISE LESSEN THE PEACEFUL 
ENJOYMENT OF OUR HOMES, AND PETITION THIS BOARD TO 
DENY SAID APPEAL." (J. App. 307-32i) 


Also letters in opposition to the application, from Dr. |Rufus M. Roll, 
2909 Cleveland Avenue, N.W. (J. App. 294); United States Senator Herman 
E. Talmage, 3131 Cleveland Avenue, N.W. (J. App. 296); Mr. Raymond E. 
Read, 3111 Garfield Street, N.W. (J. App. 300); Mrs. Diana D. Norris, 
2909 Garfield Terrace, N.W. (J. App. 306, 317) 

Mr. Joseph Williams Rogers, Jr., architect: 


"It is possible to stand on the corner of 29th and Garfield Streets 
and see the grounds of three primary schools - Maret, | St. Thomas, 
and Oyster. A fourth, John Eaton, is within easy walking distance. 
Figures available from two of these schools indicate vacancies. In 
fact, Oyster School has contributed its surplus facilities to pupils 
outside its geographical zone. . . We now have the situation of St. 
Thomas proposing to move from its present location in/an area 
adequately zoned for school expansion, to the corner of 29th and 
Garfield Streets which is an established neighborhood not so zoned. 
St. Thomas obviously finds this R-1 neighborhood desirable. But 
in order that they may make this move, we, the District, are asked 
to relax the very zoning regulations which have made this location 
desirable in the first place. . ." "Any relaxing of the low density 
zoning provisions in an established neighborhood in favor of a more 
concentrated occupancy is directly counter to the basic precepts of 
every urban planner today. I close with the plea, an earnest plea, 
for the preservation of the zoning pattern in which this community 
has been established." (J. App. 81, 82 


General Stephen R. Hanmer: 


"It appears that St. Thomas Apostle Church has a feasible alterna- 
tive of building a new school on the present site. There they can 
construct an adequate, modern school: a. close to the church; b. 
far safer for the students; c. not depriving the children of the only 
area available for outdoor recreation; d. and more convenient to 
the majority of the families served." (J. App. 89) | 


Dr. Ralph Robey: 


"Of those of us living on Garfield Street not a one has children of 
either grade or high school age." (J. App. 94 


J. L. Caillouet, Jr., 2912 Garfield Terrace, N. W.: 

"We've already pointed out that there is sufficient space in the 
local public schools to accommodate more than the number of 
children that now use it. . . I feel that if they built a school on 
the present site, their children could be taken care of in other 
parochial schools in the area for the short time necessary to 
finish the school if it were not completed by the first day of 
school. . . It would give them a chance to build a modern, fire- 
proof school next to the church and also I should think it would 
allow expansion at some future date if and when it became 
necessary, and other properties were available for sale in that 
area." (J. App. 99, 103) 


£xcerpts from Strayer Report, a survey made pursuant to Act of 
Congress, showing (1) lower enrollment in the northwest area due to the fact 
that residents there were older persons whose children have passed public 
school age, and (2) recommendation to close the Oyster School for lack of 
pupils, and (3) advices from Board of Education that there are 272 existing 
vacancies in the Oyster and John Eaton Schools, the two nearby public 
elementary schools. (J. App. 136-141) 


Note by Appellants: The so-called notified area in connection with 
an application for a special exception is that area embracing 
residents considered by the Board as interested persons, and desig - 
nated by it to be notified af the pendency of the appeal, by whom 
filed, relief sought, and date of public hearing to be held. (J. App. 
289, 290, 330, 331) In the subject application, residents designated 
to be so notified were those on 


"Both sides 29th St., from Woodley Rd. to Cathedral Ave. 
North side Woodley Rd. from 28th to 29th Streets. Both 
sides 29th Place from Garfield St. to end of cul-de-sac 
south. Both sides Garfield Ter. from Garfield St. to end 
of cul-de-sac. West side 29th St. from Calvert St. to 
Woodley Rd., N.W. South side Garfield St. from 29th 
St., to Garfield Ter." (J. App. 292, 331, 332) 


Appellants consider such notified area as being the neighborhood here. 
Mr. Joseph Williams Rogers, Jr., architect: 


"We have prepared a simplified diagram showing the area embraced 
in the parish of the Church of St. Thomas Apostle. This diagram is 
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in accordance with the parish map guide purchased from the 
Chancery office, Archdiocese of Washington, and is hereto 
attached. The proposed school site - Lot 811, Square 2113 - is 
indicated in red near the center of the diagram. The green is 
the notified area. The borders-of the parish are indicated bya 
heavy dark line edged in red. In the lower left hand corner isa 
graphic scale showing the distance in feet. The light pencil 

lines are 2640 feet or 1/2 mile apart, indicating a parish perim - 
eter length of 8 miles, or in urban dwellers' terms, an all day 
hike. The red section, Lot 811, is approximately 1-1/3 acres. 
The green, the notified area, is approximately 15 acres. The 
parish area exclusive of Rock Creek Park and the Zoolis approxi- 
mately 1600 acres. These facts simply point out that a parish 
school is not necessarily a neighborhood school. In this case, the 
parish is 100 times as large as the notified area. 


"Furthermore, the parish includes many different available zonings, 
such as R-1-B, R-2, R-3, R-4, R-5-A, R-5-B, R-5-C, C-2, and 
SP. Parts of the parish, distant from the project site, are heavily 
populated and include many big apartment buildings and commercial 
establishments." (J. App. 323, 324) 


"The proposed institution . . must be classed as a private school 
servicing not a neighborhood but instead a large community. '"* (J. 
App. 160) 
(The diagram with original color markings is Exhibit "A" to affidavit 
of John Wattawa, February 21, 1961, (J. App. 246-248). 


3. 
Finding 


"Ample parking space is provided to accommodate students, 
visitors, and teachers." (J. App. 32 


Evidence as to Ample Parking Space 
Presented by Applicant (Intervenor -Appellee): 
eee OE LOT ~APPCLLCET. 


"The plans submitted toand approved by the Board provide for five 
(5) off-street parking places. (Record A-3)." (The Joint Memo- 
randum, April 12, 1961, J. App. 190) | 
Note by Appellants: All five parking spaces would be placed with- 
in the entrance driveway to the building, from 29th Street, under 

the approved building plans. 


Presented by Opponents (Appellants): 
General Stephen R. Hanmer: 

| 
"It appears certain that the multi-purpose room is intended to be 


used as an auditorium. You have heard from the [ Applicant's] 
architect that the multi-purpose room is to be used for gatherings; 
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you have heard from the school authorities that these gatherings 
may be few at the start. However, these same authorities did say 
that the multi-purpose room will be superior to similar facilities 
in the church and would probably be used in lieu thereof. Iam 
sure therefore that it is reasonable to assume that the use of the 
multi-purpose room for gatherings will be expanded." (J. App. 87) 


General Stephen R. Hanmer: 


"The plans call for internal parking for about five cars only. In 
this connection night and day after day all available parking in the 
neighborhood is now completely used by the cars of those attending 
functions at the nearby Sheraton Park and Shoreham Hotels. Those 
of us in the neighborhood are constantly embarrassed that friends 
invited in for the evening cannot find a place to park. You can 
readily see that any thought of parking for an auditorium type 
function in the new school is completely out of the question." 


(J. App. 88) 
J. L. Caillouet, Jr.: 


"About every available parking space is taken up both day and 
night . . By adding an auditorium to seat 200 to 300 persons the 
congestion will be even more acute. The plans for the proposed 
school show parking space for only several cars . . which will 
certainly not take care of the automobiles of the parents and 
friends who will attend the Christmas, Easter-and other functions 
that are a part of the curriculum of every well run school. " 

(J. App. 100) 


General Max S. Johnson: 


"We are already completely saturated with cars and they aren't the 
cars of the property owners in the area. I came home from a week- 
end and cars were parked solid from here (indicating Garfield Street 
on the plan) to here. They were even parked in front of a fire 
hydrant. Three to four nights a week they are parked there in that 
density." (J. App. 108) 


Mr. Joseph Williams Rogers, Jr., architect: 


"There is only a total of five parking spaces provided under the 
alternate plans. This can only be considered a bare minimum for 
students, visitors, and teachers, leaving no provision for parking 
in connection with assemblages, such as parent-teacher meetings, 
school suppers, school plays, graduation ceremonies, and the 
like." (J. App. 325, 326) 


Note by Appellants: Under the detailed building plans as approved, 
ere 1s to be a multi-purpose room so-called, and kitchen adjoining 
thereto, on the first (ground) floor; and eight classrooms, and living 
uarters, including dining room and kitchen, on the second floor. 
J. App. 249) As specified in writing on the plans, the multi-purpose 
room is to have use occupancy for 199 persons. (J. App. 249 
Appellants contended that ample parking space could not be less than 
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that required under later cited Section 7202 of the Zoning Regula- 


tions, namely 5 places for the teachers and other empl 


oyees, and 


20 places (1 for each 10 seats) for the multi-purpose assemblage 
room, designed to occupy, with an adjoining kitchen, the entire 


first floor of the building. 


4. 
Finding 


"The use is in harmony with the general purpose and intent of the 

Zoning Regulations and maps and will not tend to have adverse 

effect upon the use of the neighboring ae in accordance with 
3 


said regulations and maps." (J. App. 


Evidence as to Whether the Use is in such | 
Harmony, an ot Tend to have suc 
ec 


Presented by Applicant (Intervenor -Appellee): 


verse 


"At the hearing of March 23, 1960, Mr. Richard E. Collins, the 
architect of the school, testified with respect to the plans which 


had been submitted with the application to the Board of 
Adjustment (Record A 3). He testified that he had desi: 
school to fit into the character of the neighborhood and 


an entrance to the school on the front at Garfield Streetl. 


plans consisted of three (3) units containing the school, 


Zoning 
eda 
containing 
These 
a multi- 


purpose room separated from the school by a courtyard, anda 


convent for the sisters teaching at the school. At ther 


e 


-hearing 


on July 20, 1960, Mr. Collins again testified with respect to the 


alternate set of plans that had been submitted (Tr. 13- 
plans consolidated the school, multi-purpose room and 


14). 


These 
convent 


into one building, retaining, however, the courtyard separated from 


Garfield Street by a brick wall." 
12, 1961, J. App. 187, 188) 


(The Joint Memorandum, April 


Note by Appellants: What Mr. Collins actually said at the hearing 


on Marc 


fit in with the character of the neighborhood."' (J. App. 


, was "We wanted a school designed that would 


38) He 


refrained from saying that such a school had been designed. 


Presented by Opponents (Appellants): 


General Stephen R. Hanmer: 


"The proposed architecture for the new buildings is def 
in keeping with the pattern set by homes constructed in 


itely not 


We sincerely recommend that this Board deny the appeal 5841 to 


grant an exception to build a school at 29th and Garfield 


Streets 


as not in the best interest of either the St. Thomas Apostle Church 


or the home owners in the area, and as not in harmony 


with the 


general intent and purpose of the zoning laws and regulations which 
are designed to preserve residential areas and the use and quiet 


enjoyment thereof."" (J. App. 89, 90) 


he area... 
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Mr. Joseph Williams Rogers, Jr., architect: 


"The area surrounding the project site is entirely residential ex- 
cept for Maret School and the Swiss Embassy. The existing Maret 
School was built as a residence, and was so used for over a 
hundred years. Today it is being used virtually unchanged from 
its original residential character. The Swiss Confederation 
maintains its main building on 29th Street and Cathedral Avenue 

as a residence for the Swiss Ambassador. The nearby Chancery 
is a sedate structure, and is entirely self-contained with its own 
off-street parking and services. The restraint and quality of the 
buildings with their landscaping make them an asset to any neighbor- 
hood. The location of the buildings on 6-1/2 acres, and their 
character relieve them of any institutional appearance. . . 

(J. App. 324) 


"We strongly feel that such an over-extended program [as Inter- 
venor-Appellee contemplates] is poorly conceived planning. It is 
non-conforming in character, and its forced scheme would be 
applied with no regard to the obviously adverse impact which it 
would have upon this established residential neighborhood and its 
future." (J. App. 326) 


Mr. Joseph Williams Rogers, Jr., architect: 


"The total picture now emerges of Appellant's [ Applicant's] pro- 


posal: A non-conforming multi-purpose institution requiring 
between 15 and 16 acres, but concentrated into less than one-tenth 
of that space, to serve non-neighborhood purposes, the site being 
the last undeveloped lot in a carefully and wisely restricted area, 
the residential status of which has been twice reaffirmed by the 
Zoning Commission within the last ten years. (J. App. 160, 161) 


"It is difficult,to imagine a combination of factors which could be 
more damaging to an established residential neighborhood than - 
those embraced in Appellant's [Applicant's] proposal, namely (a) 
the complete inadequacy of the site; (b) the non-conforming 
character of the institution; (c) immediate proximity of the 
institution to the established residential neighborhood, with no 
surrounding buffer zone; (d) location at the intersection of heavy 
and fast moving traffic; (e) the inadequate off-street parking facili- 
ties in an already saturated street parking neighborhood; and (f) 
the intrusion of a non-neighborhood service at the expense of a 
residential neighborhood of substantial character, developed in 
conformity with zoning programs maintained by the Zoning Commis - 
Sion over the past 35 years, reiterated within the past ten years, 
and in reliance upon which the homes have been purchased by the 
present owners. (J. App. 161) 


"The public interest will be best served by adhering to the long 
established residential pattern for the area, and by not permitting 
the last remaining undeveloped 1-1/3 acres of the tract of about 

20 acres to become the site of a non-conforming, non-neighborhood 
institution, admittedly objectionable to adjoining and nearby proper- 
ty, and injurious to it as well." (J. App. 161, 162) 


37 


(d) 
The Board's Order of May 24, 1960, is Invalid Because the 
Findings Therein are not Supported by the Weight of the 


Evidence, or are not Supported by any Evidence, or are 
Contrary to the Evidence, and also because of the 


Board's Procedural Irregularities. | 
(i) 

As will be seen from the foregoing comparisons of the evidence before 
the Board as for each finding, the Applicant (Intervenor-Appellee) failed to 
meet by burden of proof the requirements under Section 3101. 42 for Special 
Exception. Opponents’ (Appellants') evidence preponderated heavily on all 
issues. Indeed, as will be noted, Applicant presented no evidence as to 
Adequacy of Site, or as to Ample Parking Space except that the Board had 
approved 5 places, or as to Number of Students except that there were 197, 
and presented no evidence worthy of the name as to Noise, or Traffic, or 
Adverse Effect Upon Neighboring Property Values, or as to|Whether the Use 
is in Harmony with the General Purpose and Effect of the Zoning Regulations 
and Maps and Will Not Tend to Have Adverse Effect Upon the Use of Neighbor- 
ing Property. The last condition required showing by burden of proof not only 


that the use will not have such effect but will not "tend" to have it. Similarly, 


Section 3101. 42(a) required showing by burden of proof that the school is so 
located "that it is not likely to become objectionable to adjoining and nearby 
property because of noise, traffic, number of students, or otherwise objec- 
tionable conditions. '"" (Underscoring supplied) Applicant failed signally for 
such showings. 
Convenience and Necessity to the Neighborhood were lalso not 

established. In effort toward making such showing, evidence was presented 
that about 98 percent of the students came from the Parish. |(J. App. 46) 


However, the Parish area, exclusive of Rock Creek Park and the Zoo, is 
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approximately 1600 acres or about 100 times as large as the notified area, 
and comprises many different available zonings. (J. App. 247, 323, 324) 
Parts of the Parish, distant from the project site, are heavily populated, 
and include many big apartment buildings and commercial establishments. 
(J. App. 247, 323, 324) Students came from only 5 of the 47 homes in 
the Woodley Hill Development, the homes therein on Garfield Street, most 
directly to be affected by the proposed construction, having no child of 
school age. (J. App. 93, 100) 

"Neighborhood" is a place near; an adjoining district. Borough of 
Madison v. Morristown Gas Light Company, 65 N. J. Eq. 356, 54 A. 439, 
440. It signifies nearness as opposed to remoteness, namely in the 
immediate vicinity. Cloverleaf Kennel Club v. Board of County Commis- 


Sioners, 136 Col. 441, 319 P. 2d 487, 489. It is a more immediate 


vicinity. Coylev. Chicago and Alton Railroad Company, 27 Mo. App. 584, 


593. It means the people living near one, or near one another. Early v. 


Leatherman, 100 Ohio Appeals 448, 137 N. E. 2d 287. 
(ii) 


™ Exceptions’ permitted by some zoning ordinances differ from 
authority to vary the application of the zoning provisions, in that 
an exception is allowable where facts and conditions detailed in 
the ordinance are found to exist; a literal enforcement of the 
ordinance may be disregarded to permit a variance, while the 
conditions for an exception must be found in the ordinance, and 
may not be varied." 58 American Jurisprudence, page 1047 


"Exceptions may be treated as a legislative process or the 
exercise of a legislative function, the conditions of which must be 
found in the zoning ordinance, and may not be varied." 101 
Corpus Juris Secundum, page 1038 


"An 'exception' in a Zoning ordinance is one allowable where facts 
and conditions detailed in the ordinance, as those upon which an 
exception is permitted, are found to exist." Hyman v. Coe, 146 
F. Supp. 24 (U.S.D.C.) or 
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(iii) 


By granting Opponents’ motion for rehearing under Section 8204. 2 


of the Regulations, the Board in effect recognized that new 
the application was required, and,therefore, in accordance 
practice, should have vacated its Order May 24, 1960, and 


novo inthe matter. But the Board did not do so. Instead, 


consideration of 
with customary 
proceeded de 
it treated the 


rehearing as a mere appendage of the earlier hearing, and reduced the re- 


hearing to a travesty by (a) failing to require Applicant to furnish in 


advance the information called for by Section 8203. 1, including specifica- 


tion as to plans to be considered; (b) failing to give notification as to what 


plans would be considered; (c) permitting Applicant to present plans at the 


rehearing different from those filed with the application (J. 


App. 113-116); 


(d) considering those plans (J. App. 114, 115); (e) denying Opponents oppor- 


tunity to be heard on the plans, by limiting "testimony" and 


argument to 15 


minutes (J. App. 330, 331); (f) denying Opponents' motion for full hearing on 


the plans (J. App. 127, 128, 129, 131, 132); (g) sustaining Applicant's motion 


(J. App. 119, 120, 122) for exclusion of admissible documents proffered by 


Opponents to show the impracticability of the proposed construction on the 


site under any plans.(J. App. 125, 126) 


The Order May 24, 1960, rejected the plans filed with the application 


which thereby stood denied. By permitting Applicant to present at the re- 


hearing July 20, 1960, plans different from those filed with 
the Board allowed Applicant to institute a new application on 


tthe application, 


the same facts 


within one year from the date of the Order, contrary to the prohibition in 


Section 8204. 3. 


It is arbitrary and unlawful to make an essential find 


ing without 


| 
supporting evidence. This is especially true in zoning cases. Heath v. 


Mayor and City Council of Baltimore, 187 Md. 296, 49 A. 2d 799. 
eed SS OE DELS: 
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Refusal of administrative board to consider evidence introduced, or 
making an essential finding without supporting evidence, is arbitrary action. 
Heaps v. Cobb, 185 Md. 372, 45 A. 2d 73. 

An administrative action not supported by evidence, or lacking a 
rational basis, is arbitrary action. O'Boyle (Archbishop) v. Coe, et al, 


supra. 


(e) 


Proceedings in the District Court 


As heretofore stated, the Complaint for Mandatory Injunction to 
require the Board to vacate its Order May 24, 1961, as amended, and to 
enter Order denying the Special Exception, was filed November 26, 1960. 
(J. App. 204) Defendants' (Appellees') motion to dismiss the Complaint, 
or in the alternative to strike it, was denied February 3, 1961. Thereafter, 
and on February 14, 1961, Plaintiffs (Appellants), as hereinabove stated, 
filed Motion for Summary Judgment (J. App. 227), attaching thereto and 
serving, as required by the District Court Local Rule 9(h), Statement of the 
Material Facts as to Which There is No Genuine Issue. (J. App. 228 -243) 
No such Statement was served and filed as for Defendants' (Appellees' ) 
Motion for Summary Judgment, filed February 17, 1961 (J. App. 244, 245), 
nor, as allowed by the Rule, did Defendants (Appellees) serve and file 
along with their opposition to Plaintiffs' (Appellants') Motion, "a concise 
"statement of genuine issues' setting forth all material facts as to which it 
is contended there exists a genuine issue necessary to be litigated." 

Accordingly, as authorized by the Rule, the District Court, in 
determining Plaintiffs' (Appellants') Motion, could have assumed that the 
facts claimed in connection with the Motion were "admitted to exist without 
controversy." 


It will be recalled that at the conclusion of the hearing March 24, 
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1961, on the Motions for Summary Judgment, the Court, reserving decision, 
directed Defendants (Appellees) to submit a memorandum detailing the 
evidence, with record references, claimed by them to support each finding 
of the Board. Defendants (Appellees) did not comply with that direction. 


Instead, as heretofore stated, they submitted a memorandum on a wholly 


generalized basis (J. App. 181-191), with no attempt to individualize the 
| 


findings and to cite evidence claimed for each. In the circumstances and 
toward furnishing the delineation of evidence which the Court had requested, 
Plaintiff (Appellants) prepared, and submitted on April 25, 1961, a compre- 
hensive memorandum in which the findings were restated ad seriatim, and in 
which there was set out (a) any supporting evidence for each, separately, as 
culled from Defendants' (Appellants') generalized memorandum and confirmed 
in the record, and (b) Plaintiffs' (Appellants') own evidence on the subject 
matters of the respective findings. (J. App. 250-276) This analysis to the 
Court was not controverted by Defendants (Appellees). 
The District Court's Order June 15, 1961, (J. App.| 192, 193) holding 
that "there was substantial evidence to support the action of/the Board, and 
that such action was not arbitrary nor capricious," and then adjudging accord- 
ingly on the Motions, was threefold erroneous. First, as shown by the com - 
parisons presented hereinabove, and by the memorandum April 25, 1961, to 
the court, Defendants' (Appellants') evidence was unsubstantial, or negligible, 
or entirely lacking. Second, the Board's action was arbitrary and capricious, 
and hence unlawful, because it made essential findings without supporting evi- 
dence. Heath v. Mayor and City Council of Baltimore, supra. Heaps v. Cobb, 
supra. Third, a Special Exception was grantable only if the! Applicant had 
met by burden of proof all of the conditions prescribed in Section 3101. 42, 
under which the application for Special Exception had been filed (J. App. 287, 


288), such requirements having been recognized by the Applicant (Intervenor- 
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Appellee) in memorandum filed May 8, 1961, in the Civil Action No. 


3863-60: 

"It is conceded that the intervenor -defendant had the burden of 

establishing that the proposed school would not be objectionable 

to adjoining and nearby property because of noise, traffic, 

number of students or otherwise objectionable conditions." 

"Intervenor-defendant submits that it sustained the burden of 

meeting the conditions prescribed by the Zoning Regulations for 

the granting of the special exceptions." 

(J. App. 276, 279) 

In their Motion for Rehearing (J. App. 27-282), Plaintiffs (Appel- 
lants) adverted to the requirements of Sections 3101. 42 and 8203. 8 of the 
Zoning Regulations. They also recalled to the Court the failure of Defend- 
ants to file the memorandum detailing the evidence, with record references, 
claimed by them to support each Board finding. It was also pointed out that 
along with their Motion for Summary Judgment, Plaintiffs (Appellants) 
served and filed the required Statement of Material Facts As to Which There 
is No Genuine Issue (J. App. 228-243), but that Defendants (Appellants) 
failed to file any such Statement with their Motion, and did not, in opposing 
Plaintiffs' (Appellants') Motion, serve and file the "concise statement of 
genuine issues" permitted by the Civil Rule. Plaintiffs (Appellants) 
contended that therefore it was error for the Court to entertain the Motion 
of Defendants (Appellees), lacking as it did the required Statement, and 
error not to assume that the facts claimed by Plaintiffs (Appellants) in their 
Statement were admitted to exist. 

Relief as follows was requested in the Motion for Rehearing (J. App. 
282): 

"It is earnestly urged that rehearing should be granted, and 

determination made thereat of the issues presented in Plaintiffs' 

Complaint; that Defendants should be required to comply with the 

Court's direction on March 24, 1961, to submit Memorandum 


detailing evidence claimed by them to support each finding of the 
Board; also that the Court should make findings of fact and con- 
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clusions of law, and declare what it considers to be the law of 
the case, controlling legal principles, and effect to be given 
to the requirements in Sections 3101. 42 for special exception, 
all for the guidance of the parties, and for consideration by 
the Court of Appeals if its review should be revoked. ' 


Hearing on the Motion for Rehearing was held July 13, 1961, and at 

* its close the Motion was denied. 

The following, which occurred during the hearing, indicated the 

| + Court's rationale, considered by Appellants as erroneous, on the sub- 

ject of noise: 
"Mr. Wattawa: The Court in its order dated June 15, 1961, 

held there was substantial evidence to support the Board's action 

and that such action was not arbitrary or capricious. 

"On April 12, 1961, the defendant submitted a memorandum 


of the evidence purporting to support the Board's findings. What 
did that Memoran i i i 


That is more than two 
That testimony, I think, is 
to traffic there -- 
would it be irrelevant, because it 
neighborhood than the neighborhood 
be built on? 
on't think you would prove that there isn't 
noise in one place by proving there is not noise in another] block 
two blocks distant. 
"The Court: With the same children involved? 
"Mr. Wattawa: It is a different location. 
"The Court: But it is a more congested neighborhood than 
they are in at the present time. 
"Mr. Wattawa: . . . I don’t think that is a proper manner of 
proving whether there would be noise or not at another block two 
blocks distant. 
"The Court: All right." 


2701 Woodley Road, N.W. and 2702 27th Street, N.W. are in an 
R-3 District (row dwellings), as compared with the R-1-B District here 
involved (one-family detached dwellings) and have been used by the school 
since 1924 (J. App. 43), long prior to the Zoning Act June 20, 1938. Im- 
mediately to the north of 2702 - 27th Street, N.W. are the Church Library, 
2704 - 27th Street, N. W. » and the Church Convent, 2710 - 27th Street, N. W. 


Directly across the street to the east is the Church itself. | 
| 
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To the south of 2701 Woodley Road, across the street, is only the end, 
distant from the street curb, of one wing of the Sheraton Park Hotel. 
Accordingly, the school's present environment would hardly be productive 
of complaints as to noise. 


VI 


Conclusion 


(a) 


It was stated in Interstate Commerce Commission v. Louisville & 


Nashville Railroad Co., 227 U. S. 186, 57 L. Ed. 431, 433: 


"The statute gave the right to a full hearing, and that conferred 

the privilege of introducing testimony and at the same time imposed 
the duty of deciding in accordance with the facts proved. A finding 
without evidence is arbitrary and baseless... In the comparatively 
.few cases in which such questions have arisen it has been distinctly 
recognized that administrative orders, quasi-judicial in character, 
are void if a hearing is denied; if that granted was inadequate or 
manifestly unfair; if the finding was contrary to the "indisputable 
character of the evidence? '" 


And in Heath v. Mayor and City Council of Baltimore, Md., supra, 
(304, 305): 


"The decisions of the Board are reviewable, not only when there 
has been an erroneous interpretation of the law, but also when 

they impair personal or property rights by reason of an arbitrary 
or unlawful exercise of discretion. . . A statutory provision for a 
public hearing implies both the privilege of introducing evidence and 
the duty of deciding in accordance with the evidence . . . Invidious 
distinctions and discriminations [in zoning cases] is not permis - 
sible. The very essence of zoning is territorial division according 
to the character of the land and buildings, their particular suitability 
for particular uses, and uniformity of use within the zone. County 
Com'rs of Anne Arundel County, 186 Md. 330, 46 A 2d 684), 


And in O'Boyle v. Coe, supra: 


"The administrative discretion .. is not unlimited or unbridled. It 
must be a sound legal discretion. Whether a dispensation should 

be granted is not a matter of grace but must be determined on legal 
principles. In;a democratic society the acts of Government 
officials are not based on grace but on established principles of law. 
In fact the regulation here involved expressly formulated certain 
standards to guide the actions of the Board [of Zoning Adjustment]. " 
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(b) 


It is clear from the facts and circumstances shown hereinabove, 


| 
and applicable legal principles, that the District Court erred in not finding 


that the Board's action was invalid; in holding that there was substantial 
evidence to support the Board's action, and that such action was not 
arbitrary or capricious; in adopting an unauthorized criterion for the grant- 
ing of a special exception for the erection of a private school in an R-1-B 
District (One-family detached dwellings); and in denying Plaintiffs" (Ap- 
pellants') Motion for Summary Judgment, and granting Defendants" (Ap- 
pellees') Motion. 
Accordingly the cause should be remanded to the District Court, 
with direction to vacate its Order of June 15, 1961, and to enter in lieu 
thereof an Order granting Appellants' (Plaintiffs') Motion for Summary 
Judgment, and denying Defendants’ (Appellees') Motion. 
Respectfully submitted, 


John Wattawa 
1317 F Street, N.W. 
Washington 4, D. C. 

Attorney for Appellants 


November 24, 1961 


(a) 
REGULATIONS INVOLVED 
Zoning Regulations of the District of Columbia, effective May 12, 
1958, as follows: 
ARTICLE 31 


Use Regulations for Residence Districts | 
Section 3101-R-1 Districts (One Family Detached Dwellings) 
(Including R-1-A and R-1-B Districts) 


3101.1 The R-1 District is designed to protect quiet 
residential areas now developed with one-family detached dwel- 
lings and adjoining vacant areas likely to be developed for such 
purposes. The regulations are designed to stabilize such areas 
and to promote a suitable environment for family life. For that 
reason only a few additional and compatible uses are permitted. 
The district is subdivided by different area requirements into 
R-1-A Districts and R-1-B Districts, providing for|districts 
of low and high density, respectively. [Words underscored are 
italicized in official text] (J. App. 208) 


* * * * * 


3101.4 The following uses are permitted if 
the Board of Zoning Adjustment subject to the con 
specified in Section 8207 and below in each case: 


ap yroved by ; 


10nS 


3101.41 A private school in the form of a kindergarten or 
serving a pre-school group, provided that: * * * 

3101.42 Other private school, but not including/a trade 
school, and residences for teachers and staff of a private 
school, provided that | 


(a) It is so located that it is not likely to become objection- 
able to adjoining and nearby property because of noise, traffic, 


number: of students, or otherwise objectionable cond 


(b) Ample parking space, but not less than that 


itions; 


required 


in Article 72 of these regulations, is provided to ac¢dommodate 


the students, teachers, and visitors likely to come t 
by automobile; and 


o the site 


(c) The use will be reasonably necessary or convenient to 


the neighborhood which it is proposed to serve. 
(J. App. 208, 209) 


ARTICLE 72 
Off-Street Parking Requirements 
Section 7202 - Schedule of Requirements for Parking Spaces 
7202.1 On and after the effective date of these regulations 
all structures shall be FWords a with parking spaces as specified 


in thé following table: [Words underscored are italicized in 
official text] 


* * * 


Amount of Parking Space Required 


Schools: 


Nursery through Junior 
High School: 


All districts Two for each three teachers and 
other employees except custodial 
personnel 


* * * * 


Places of Public Assemblage 
Except Hotels 


Churches: 
All districts No requirement 


Arena, armory, assembly 
hall, auditorium, com- 
munity center, concert 
hall, convention hall, 
dance hall, funeral 
parlor, ice or roller 
skating rink, public hall, 
stadium, or theatre: 


C-4 [Central Busi- 
ness District] | No requirement 


All other Districts One for each ten seats of occupancy 
for the first 10, 000 seats, plus one 
for each 20 seats above the first 
10, 000, provided that where seats 
are not fixed, each seven square 
feet of gross floor area usable for 
seating shall be considered one seat. 


APPENDIX 


7203.1 The Board of Zoning Adjustment is hereby author- 
ized to vary or modify the amount of parking spaces required for 
nonresidential uses by Section 7202, provided the amoutt of 
required parking spaces shall not be reduced by more than 25%. 

7204.1 All required parking spaces shall be at least nine 
feet in width, 19feet in length, exclusive of access drives, aisles, 


ramps, columns, and office or work area, and have a vertical 
clearance of at least six and one-half feet. 


Shall be the sum of the requirements for the various individual 

uses computed separately in accordance with Section 7202. Park- 
ing spaces for one use shall not be considered as providing parking 
spaces for any other use. (J. App. 209) 


7207.14 In the case of mixed uses the parking oS tn required 


ARTICLE 82 
Board Of Zoning Adjustment 
Section 8203 - Appeals - Procedure and Notice 
8203.1 Each appeal or application to the Board shall 
on the appropriate form provided by the Zoning Commis 
all information required by such form shall be furnishe 
appellant or applicant. 


8203.4 A public hearing shall be held on each appeal 
application to the Board. 


8203.8 In all cases before the Board, the burden of proof 
Shall rest with the appellant or applicant. If no evidence is 
presented in opposition to his case, he shall not be relieved of 
this responsibility. 


8204.2 No request for rehearing shall be considered by the 
Board unless new evidence is submitted which could not reasonably 
have been presented at the original hearing. If a rehearing is 
granted, notice shall be given as in the case of an original hearing. 


8204.3 An appellant or applicant whose appeal or application 
has been denied shall not institute a new appeal or application on the 


same facts within one year from the date on which the Board issued 
its order upon the previous appeal or application. (J. App. 230, 231) 


(b) 
RULE INVOLVED 
Local Civil Rule, 9(h) United States District Court for The 
District of Columbia. 


(c) 
CONSTITUTIONAL PROVISIONS INVOLVED 


Amendments 5 and 14, Constitution of the United States. 
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THE UNITED STATES COURT OF APPEALS 
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Licenses and Inspections, 
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and 


Patrick A. O'Boyle 
A corporation sole, Intervenor 
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REPLY BRIEF FOR APPELLANTS 
—— eS SNE 


(In Reply to Brief for 
Members of the Board of Zoning Adjustment, 
and J. J. Igenfritz, Appellees) 
Appellees' Question Presented 
It is wrongfully assumed in the question that the record fails to show 
that the Board's action was arbitrary or capricious. The record does so 
Show. Moreover, the special exception was granted to construct a private 
School in an R-1 residential district, not merely in "a residentially zoned 


area" as Appellees state. 


Appellees’ Counter-Statement of the Case 


The assertion, page 2, that "plaintiffs below and the appellants here- 
in are respectively the owners of property in the vicinity of the proposed 
school and an unincorporated association of persons owning property in the 
general area, "' (underscoring supplied) is inexact. Actually the individual 
Appellants 


"are citizens of the United States, and reside in the District 
of Columbia at the respective addresses shown in the caption 
hereof [J. App. 199, 200] in dwelling houses owned by them. 
All of said buildings, except that at 2843 - 29th Street, N. W., 
are one-family detached dwelling houses constructed in the 
period 1954-1958, and range in value from about $40, 000. 00 
to about $100, 000.00. These plaintiffs are, and since its 
organization have been, members of said Woodley Hill Area 
Home Owners Association.'t (J. App. 205) 


Section 3101.1 of the Zoning Regulations, referred to, footnote 2, 
Appellees’ page 3, is in fact as follows: 

"The R-1 District is designed to protect quiet residential 

areas now developed with one-family detached dwellings and 

adjoining vacant areas likely to be developed for such purposes. 

The regulations are designed to stabilize such areas and to 

promote a suitable environment for family life. For that 

reason only a few additional and compatible uses are permitted. 

The District, is subdivided by different area requirements into 

R-1-A and R-1-B Districts, providing for districts of low and 

high density respectively." (Appendix to Brief for Appellants, 

page 1) 

On their page 4, Appellees quote Section 3101. 42 of the Zoning Reg- 
ulations as being the provision "upon which applicant's appeal was predi- 
cated" for construction of a private school in an R-1 district, but they 
neglect to point out that the showing required under the Section as quoted had 
to be established by burden of proof. (Section 8203. 8, Zoning Regulations, 
Appendix to Brief for Appellants, page 3) 

As Appellees state, footnote 4, their page 4, the Article 72, Section 


7202.1 of the Zoning Regulations, requires two parking spaces for each 


three teachers and other employees except custodial personnel. However, 
the Section also provides that in places of public assemblage, except hotels 


but including assembly halls and auditoriums, there is to be one parking 
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place for each ten seats of occupancy capacity for the first 10, 000 seats. 


(Appendix to Brief for Appellants, page 2) The Board's Order of May 24, 

1960, calls for a "two-story building accommodating assemblage, convent 

and classrooms." (J. App. 33) Under the detailed building) plans as ap- 

proved by the Board, and approved for zoning, the multi-purpose room, 

with kitchen adjoining thereto, will occupy the ground (first) floor, such 

room having use occupancy for 199 persons (J. App. 249). Section 7207. 14 

of the Zoning Regulations provides that “parking spaces for one use Shall 

not be considered as providing the required parking spaces for any other 

use." A total of only five parking places is provided for under the plans, 

all to be placed within the entrance driveway to the building, from 29th Street, 

and leaving no provision for parking in connection with asseinbiaces; such 

as parent-teacher meetings, school suppers, school plays, graduation cer- 

emonies, and the like. (J. App. 325, 326) A minimum of 25 parking places 

for the building is in fact required under the Zoning Regulations, inclusive 

of 20 places for the assembly hall. 
It is next stated, Appellees' page 4, that the applicant, at the hearing 

March 23, 1960, "produced the written consents of 70 individuals residing 

in the vicinity of the proposed school." Actually, the forms for such con- 

sents described the signers of the same as residing in the "vicinity of 29th 

and Garfield Streets."" (J. App. 301-306) However, among addresses given, 


not in that vicinity, were: 


3102 Hawthorne Street, N. W. . App. 
2811 Cathedral Avenue, N.W., 
for four individuals . App. 

2726 Connecticut Avenue, N. W. . App. 

2900 Connecticut Avenue, N. W. . App. 

2818 - 27th Street, N.W. . App. 

3415 - 38th Street, N. W. . App. 

2715 - Ordway Street, N. W. . App. 

3701 Connecticut Avenue, N. W. . App. 

Kennedy-Warren Apartments 

(3133 Connecticut Avenue, N. W.) . App. 

Appellees also refer, their pages 4 and 5, to the "consents" of the 
Kiwanis Club of Northwest Washington, and the Connecticut Avenue Citizens 
Association. These organizations, not of the Woodley Hill neighborhood, 
merely went on record as favoring a variance for the property, and a var- 
iance is not here involved. 

Appellees' ensuing statement, page 4, that the Swiss Embassy and 
the Maret School consented is made without record reference therefor. The 
record contains no such consents, and Appellants know of none. In a con- 
versation which Mr. J. L. Caillouet, Jr., one of the Appellants, had with 
the Swiss Ambassador on the subject of the proposed construction, the Am- 
bassador said: (J. App. 101, 102) 

"My own opinion is that if the citizens of the area want to 
clutter up their nice residential areas, we asa foreign gov- 
ernment cannot tell them what to do." 

The statement made by applicant's architect differs somewhat from 
that reported, Appellees’ page 5. What the architect actually said was: 
"We wanted a school designed that would fit in with the character of the 
neighborhood." (J. App. 38) He refrained from saying that such a school 


had in fact been designed. His statement, made at the hearing on March 23, 


1960, related to the plans filed with the application on January 29, 1960. 


He was silent as to any attempt to fit the design in with the (character of the 


neighborhood, with respect to the plans submitted at the so-called rehearing 


July 20, 1960, and interpreted by him there (J. App. 113) 
Appellees next say, their page 5: 


"Monsignor Joseph Martin [sic], pastor of St. Th 
The Apostle Church, testified that the present schogl 
at 2701 Woodley Road and 2702 Twenty-seventh Street 
west * * * is obsolete and in a run-down condition, an 
it would not be possible to rebuild the school on its pr 
site and have an 'adequate school.' (J. App. 45, 49)!" 


omas 
located 

» North- 
d that 
esent 


The record does not show a statement by Monsignor} Moran that the 


school is obsolete and in a run-down condition. Also, as ajlayman, he was 


not qualified to express views on the engineering issue as to whether or not 


the school could be rebuilt on its present site. 


Most of the statements made by Monsignor Moran are 


irrelevant, 


because the basic issue before the Board was whether the applicant had es- 


tablished, by burden of proof, that all requirements under Se 


ction 3101. 42 


of the Zoning Regulations (Appendix to Brief for Appellants, | page 1) for the 


granting of a special exception for the erection of a private school in an R-1 


district, had been met. If, as appears from statements by the Monsignor 


and other witnesses for applicant, it was intended to predicate the case on 


hardship, then the applicant should have proceeded, not under Section 


3101. 42 for a special exception, but instead for a variance under Section 


8207 of the Zoning Regulations. (See also Section 420, Title 
of Columbia Code, 1961, page 337.) 


"An exception is a permission given by the pong 
or 


properly authorized by ordinance in specific cases, 


an applicant to use his property in a manner contrary 


9, District 


to 


the provisions of the ordinance, provided such use sub- 


serves the general welfare and protects community i 


terests. A variance on the other hand is an authoriza- 
tion by the board, usually on appeal, granting relief and 


doing substantial justice in the use of his property by an 

owner, where, owing to special conditions, a literal en- 

forcement of the ordinance will result in unnecessary 

hardship." Zoning and Practice, Yokley, Second Edition 

Vol. 1, page32Z4-- 

It is incorrect, as Appellees state, bottom page 6, that "Basketball 
games will be played in the basement of the church as usual. "' Monsignor 
Moran stated that there is a basketball court in the basement of the Church, 
where practice takes place at the present time (J. App. 47); that the students 
might practice basketball on the outside court [on the proposed site] after 
school; that he did not anticipate any summer use of such outside court, but 
that that would depend on the Archdiocese and authorities. (J. App. 50) 

The expression of applicant's non-expert witness Dillon (Appellees' 
page 7) as to the effect which the proposed construction would or would not 
have on the value of the homes on Woodley Hill is without worth. Wholly 
otherwise are the valued opinions of Mr. Frederick A. Marsteller, exper- 
ienced Washington realtor (J. App. 166, 167) and of Dr. Ralph Robey, econ- 
omist . and author of a work on real estate values (J. App. 92-96). The 
Stated belief of the witness Dillon that traffic would not be materially af- 
fected is shown as fallacious, by the statements of General Hanmer, Mrs. 
Cornu, Mrs. Faircloth, and General Johnson, and by Mrs. Cornu's affidavit 
and its attached tabulation and photostat. (J. App. 89, 96, 97, 103, 104, 
107, 162-164) 

Applicant's witness LaRock, who resides outside the Woodley Hill 


subdivision and in an R-3 district, is reported as expressing the view (Ap- 


a 
I 
pellees' page 2) that the proposed construction would enhance the value of 


his property. But it is not his R-3 area house which is involved here. In 


any event, his non-expert expressions on that subject, as well as on the 


issue of neighborhood improvement, are without worth. Similarly without 
merit are (a) the opinion on prospective area improvement or devaluation, 
from the proposed construction, of applicant's non-expert witness Sevarese, 
and (b) the building design interpretation of applicant's non-expert witness 
Fenwick (Appellees' pages 7, 8), both witnesses residing outside the Wood - 
ley Hill subdivision, and in an R-3 district. 
Appellees next state, their page 8: 


"In Opposition to the appeal there was received by the 
Board (1) petitions containing 134 signatures (J. A. 307- 
321), (2) an exhibit showing that the capital investment in 
the homes is extensive (J. A. 134), (3) a letter from the 
District of Columbia Board of Education stating that va- 
cancies exist in the Oyster School and the Eaton School, 
which are public schools located nearby, and that 'It is a 
policy to try to obtain five acres of ground for an elemen- 
tary school which was a recommendation in the Strayer 
Report’ (J. A. 136), (4) excerpts from a report of a Survey 
of the public schools of the District of Columbia made by 
George D. Strayer in 1949 recommending, among other 
things, that the Oyster School be closed, and containing 
recommendations as to the amount of play field which 
Should be provided for various age levels (J. A. 138), and 
(5) other exhibits recommending standards for the con- 
struction of elementary schools. "' 


The foregoing are serious understatements. 
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The 134 signatures on the petitions of protest were "of owners and 


residents of property in the vicinity of Lot 811, Square 2113" (J. App. 307- 

314, 316, 317, 319, 320). 
The exhibit bearing on capital investment showed the following for the 

12 dwelling houses on Garfield Street (29th Street to 31st Street, N. W. ), the 

19 dwelling houses on Garfield Terrace, and the 16 houses on 29th Place: 

(J. App. 134-136) 


Estimated 
Assessed Annual Capital 
Value Taxes Investment 
Garfield Street $ 306, 377.00 $ 7, 046. 70 $ 830,000.00 
Garfield Terrace 559, 264. 00 12, 836.06 1, 368, 000. 00 
29th Place 318, 957.00 7, 336. 08 752, 000. 00 
$1, 184, 398.00 $27, 245. 84 $ 2, 950, 000. 00 
The Oyster School and the Eaton School, mentioned, are located re- 
spectively at 29th and Calvert Streets, N. W. , and at 34th and Lowell Streets, 
N.W. (J. App. 137, 138). As of February 4, 1960, the enrollment at the 
Oyster School was slightly below capacity, with 78 of its pupils living outside 
of the school boundaries, and the Capacity of the Eaton School was 520, the 


enrollment being 328 pupils, of whom 20 lived outside the school boundaries, 


the boundaries for both schools being defined in a letter from the Board of 


Education, in evidence (J. App. 137, 138). 

The excerpts from the Strayer Report, mentioned, carried recom- 
mendation "that the Oyster School be closed and pupils transferred to Adams 
and Eaton. There is enough surplus capacity in either school to absorb all 
of the enrollment now in the Oyster School" (J. App. 140); pointed to the 
"Lower School Enrollment in Northwest and Georgetown Areas Due to Older 
Population Whose Children Have Passed School Age" (J. App. 141); and cpn- 
tained the following with respect to school housing in the District of Columbia: 

"In view of the fact that the modern secondary school 

program on both junior and high school levels includes re- 

sponsibility for the physical development and the recrea- 

tional activity of the youth in this age group, the school site 

has become an important factor in meeting this responsi- 

bility — so important that the prevailing minimum Standard 

advocated by authorities in the field and practiced by school 

systems wherever possible, is as follows: 

Senior high school minimum site, 20 acres 


Junior high school minimum site, 15 acres" 
(J. App. 143, 144) 


See also the excerpt from "Guide for Planning School Plants, " Na- 
tional Council on Schoolhouse Construction, 1958 Edition, (J. App. 146, 147). 

It will be recalled that on August 17, 1960, the Board of Zoning Ad- 
justment, following Motion made by applicant at the rehearing July 20, 19650, 
and without further hearing, amended its Order May 24, 1960, by elimina- 
ting the kindergarten, and permitting grades one through eight (J. App. 335), 
thereby in effect placing the school in part in the category of junior high 
school. It will also be recalled that the site area for the proposed school 
is only 1-1/3acres (J. App. 157, 210, 232, 247, 323, 324, 326). 

Other documentary evidence in opposition, submitted to the Board 


by Appellants, but which Appellees omit mentioning, was: 


General Review of Appellant's [Applicant's] peopored 
Uses of Lot Sil, Square 2113, by Mr. Joseph W. Rogers, 


Jr., architect (J. App. 157 - 162). 


Affidavit of Traffic Counts, by Mrs. Josette Cornu 
(J. App. 162-165). 


Letter from Mr. Frederick A. Marsteller, expérienced 
Washington realtor (J. App. 166, 167). 


| 
General Observations on the Alternate Plans, by Mr. 
Joseph W. Rogers, Jr., architect (J. App. 323-326). 


Letters from Dr. Rufus M. Roll, 2909 Cleveland 
Avenue, N.W. (J. App. 294, 295); United States Senator 
Herman E. Talmadge, Woodley Hill area resident (J 
App. 296-297); Mr. Raymond E. Read, 3111 Garfiel 
Street, N. W. (J. App. 300); Mrs. Diana D. Norris, 2909 
Garfield Street, N.W. (J. App. 306, 307). 
Aside from the foregoing, and in addition thereto, Mrs. Ethel Pilson 
Warwick, 3006 Garfield Street, N.W., and Mr. J. L. Caillguet, Jr., 2912 
Garfield Terrace, N.W., opposing the application, respectively presented 
at the hearing on March 23, 1960, (a) three architectural renderings from 


the original study created for the residences on Garfield Terrace, 29th 
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Place, and Garfield Street (J. App. 82, 83), and (b) a drawing of the Woodley 


Hill area showing that all the home owners facing on Garfield Street and ap- 


proximately 75 per cent of the other home owners in the area, opposed the 


application, and that only five home owners out of the fifty plus home owners 
in the area sent children to the school (J. App. 98, 100). 

Appellees next state, bottom of their page 8, that there "was testi- 
mony from a number of residents in the area, ' and then on their ensuing 
pages 9 and 10, Appellees give inept summarizations of evidence given by 
Mr. Rogers, architect, General Hanmer, Dr. Ralph Robey, and Mrs. Cornu. 

The excerpts from Mr. Rogers' statement, quoted on Appellees’ page 
9, are out of context and misleading. The statement was as follows (J. App. 
80-82): 


"Today, this morning it is possible to stand on the 
corner of 29th and Garfield Streets and see the grounds 
of three primary schools — Maret, St. Thomas, and 
Oyster. A fourth, John Eaton, is within easy walking 
distance. Figures available from these two schools 
indicate vacancies. In fact, Oyster School has contri- 
buted its surplus facilities to pupils outside its geo- 
graphical zone. There have been no objections from 
the local residents. 


"We have now the situation of St. Thomas proposing 
to move from its present location in an area adequately 
zoned for school expansion to the corner of 29th and 
Garfield, which is an established neighborhood not so 
zoned. St. Thomas obviously finds this R-1 neighborhood 
desirable. But, in.order that they may make this move, we 
the District, are asked to relax the very zoning provisions 
which have made this location desirable in the first place. 


"Is this consistent with planning elsewhere in the 
District? Southwest is being developed from scratch 
based on open planning. Northwest is studying its blighted 
Florida Avenue. The Northeast has designated 199 acres 
fora survey. There are others. We can be sure that the 
recommendations will be for more openness. 


"Now returning to Square 2113. Let's consider the 
possible effects of this proposed move. At best it's an 
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educated guess. Experienced appraisers can present a 
convincing case in any direction, and their conclusions 
tend to offset each other's. The subject is too delicate 
to be conclusive. But there is one fact which does con- 
cern me, one fact which is not debatable. Any ee 
of the low density zoning provisions in an establishe 
neighborhood in favor of a more concentrated occupancy 
is directly counter to the basic precepts of every urban 
planner today. 

"I close with the plea, an earnest plea, for the pre- 
servation of the zoning pattern on which this community 
has been developed. .. " 
See also Mr. Rogers' General Review, J. App. 157-162, and his 

General Observations, J. App. 323-326. 
The evidence given by General Hanmer, by Dr. Robey, and by Mrs. 

Cornu is merely touched upon by Appellees at this point (pages 9, 10), and 

their ensuing remark that "another resident stated that traffic in the area 

is heavy, and that the streets are saturated with parked automobiles, "" re- 

fers to only a slight portion of the evidence given by General) Johnson. The 

evidence given by Mrs. Cornu and by the Messrs. Hanmer, Robey and John- 


son is fully reported J. App. 96, 97, 120-124, 162-165; 92-96; 104-109. Ati 


are home owners and residents in the Woodley Hill Subdivision. (J. App. 199) 


Other home owners in the Woodley Hill area, not mentioned or re- 
ferred to by Appellees at this point, but who also appeared at the hearing 
on March 23, 1960, and gave evidence against the application were: 

Mr. John Wattawa (J. App. 76-80) 
Mrs. Ethel P. Warwick (J. App. 82!-85) 
Mr. J. L. Caillouet, Jr. (3: App. 98-103) 
Mrs. Olive G. Faircloth J. App. 103, 104) 

On their pages 10 and 11 Appellees quote the letter dated April 11, 
1960, sent by applicant's counsel to the Board, transmitting drawings for a 


two-story school, with advice therein that 'ta copy of the. new design and 
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plans has this day been furnished to Mrs. Louise Smethurst, attorney for 


the opponents.'" Please see Mrs. Smethurst's two letters in reaction to 
such transmittal, J. App. 152, 153; 154-156. 

The Board did not take action to strike aS she requested. 

On their page 11, Appellees quote excerpts from the Board's Order 
of May 24, 1960. Full text of the Order, inclusive of the dissenting opinion, 
appears J. App. 31-34. 

Appellees next assert, page 12, that the first limiting condition in 
the Order required "the elimination of the three separate buildings and the 
substitution of one two-story building to accommodate all the facilities. " 
The condition, more precisely, was 

"The so-called multi-purpose building and convent shall 

be eliminated as separate buildings and a two-story building 

accommodating assemblage, convent and classrooms sub- 

stituted therefor." (J. App. 33) 

Appellees further assert, page 12, that the second limiting condition 
in the Order “is that the entire area be enclosed with a chain-link type of 
fencing, and that screening and planting be provided on the Garfield Street 
side." The statement in the Brief for Appellants, page 20, that such con- 
dition was not maintained in the approved building plans is not challenged 
in the briefs filed herein for the Intervenor-Appellee, and for the Appellees. 
In their Memorandum submitted April 25, 1961, in the District Court (J. 
App. 250-276), Plaintiffs (Appellants) re-offered for the record an affidavit 
March 16, 1961, by Joseph W. Rogers, Jr., architect, filed that date, es- 
tablishing that the detailed plans for construction of the school, as finally 
approved by the Board and as approved for zoning, did not provide for the 


chain-link type of fencing or for any fencing, but on the contrary required 


13 


the removal of a section of about 150 feet of anchor fencing now on the 
Garfield Street side of the proposed site, thereby nullifying the second con- 
dition of the Order. (J. App. 255, 256) 
Appellees then state: 'The final condition restricted] the size of the 
operation to kindergarten and grades one through six." However, as has 
been shown hereinabove, the Board by its Order August 17, 1960, amended 
the Order, by eliminating the kindergarten, and permitting grades one 
through eight (J. App. 335), thereby in effect placing the: school in part in 
the higher category of junior high schools. 
It is next asserted, Appellees’ page 12, that "ton the ground that it 
did not have the opportunity to object to the alternate plans submitted April 
11, 1960, the Woodley Hill Area Home Owners Association moved for a re- 
hearing, J.A. 327-328.'' The Association's Motion for Reconsideration of 
the Board's action, and for Rehearing, was essentially predicated on the 


existence of 'new evidence which could not reasonably have been presented 


at the regular hearing March 23, 1960," such ground for rehearing being 


expressly recognized under Section 8204.2 of the Zoning Regulations (Ap- 
pendix to Brief for Appellants, page 3). In a Supplement to its Memoran- 
dum for reconsideration and rehearing, the Association asserted that the 
applicant's submission of materially different proposals to the Board after 
hearing had been held on plans filed with the application, and|the record 
closed, constituted in effect the filing of a new application, on which a pub- 
lic hearing became mandatory under Section 8203. 4 of the Zoning Regula- 
tions. (J.App. 327, 328; Appendix to Brief for Appellants, page 3) The so- 
called rehearing, limited to15 minutes, each side, characterized by Board 


impatience, even hostility, toward the opponents (Reply Brief for Appellants, 
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in Reply to Brief for Appellee Patrick A. O'Boyle, pages 5-7), and held 
without having required the applicant to comply with Section 8203.1, and 
despite the prohibition upon him in Section 8204. 3 of the Zoning Regulations 
(Appendix to Brief for Appellants, page 3), was hardly the public hearing 
envisaged by the Section 8203. 4. 

It is correct, as Appellees point out, bottom of their page 12, that 
"All evidence adduced at the original hearing was incorporated in the rec- 
ord of the new hearing."" Motion for such incorporation was made by appli- 
cant's counsel at the outset of the rehearing (J. A. 112), and served to place 
in the rehearing record all evidence on the plans filed with the application, 
from which it could|be reasonably assumed that the rehearing would relate 
further to such plans. After advising the Board at its rehearing that the 
architect who designed the plans submitted "at the hearing in March, and 
who is the architect of the plans which are submitted subsequent thereto" 
was present, applicant's counsel then called upon the architect to explain 
"just what was embraced within the set of plans that have been filed with 
the Board." (J.A. 113) Thereafter, upon information which had to be 
elicited by the opponents, it developed that the plans then before the Board 
were not those filed with the application, but were instead the other and 


different plans transmitted April 11, 1960: 


"Mr. Wattawa: May Iask, Mr. Collins Lope icants architect- 


witness], if these plans dealt with this morning 
are the original plans, or+the plans later sub- 
mitted? 


"Mr. Hamilton: These plans — I will answer that question, may 
it please the Board — these are the plans that 
were submitted to the Board after the hearing. 
At the same time, I furnished a copy of these 
plans to Mrs. Smethurst, who was then the 
counsel representing the opposition. 
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"Unidentified Witness [Milton Simpson, Esq., at the counsel 
table]: Are those the plans that you are pro- 
posing now? 

"Mr. Hamilton: That is correct." 

* * * 


(J. App. 116) 
Below, enclosed in quotation marks, are Appellees’ descriptions of 


items of documentary evidence which, Appellees state on their page 13, 
were submitted at the rehearing in opposition to the appeal: | 
(1) The denials in 1950 ead 1951 of requests of prior 
owners for rezoning the subject site. "' 
Actually, the requests denied were for a rezoning from its restricted 
residential status of the undeveloped portion of the area west of 29th Street, 
N.W., bounded by Cleveland Avenue, 31st Street, and Cathedral Avenue. 
(J. App. 117) 


(b) 
(2) A copy of the Board's Order of June 13, 1951, granting 
Maret School, a neighboring private school, a special|exception 
to operate." 


The copy showed the particular care with which such Order was 
hedged with safeguards and restrictions to protect the nearby neighborhood 
area (J. App. 118, 211), that school being located on 8-1/2 acres, as com- 
pared with 1-1/3 acres of the subject site. Mr. Rogers, the|architect, 


stated in such connection: 


"It is significant that in securing special exception on June 
13, 1951 (Appeal Bd. 2960, Board of Zoning Adjustment), the 
Maret School was given no latitude in changing the building from 
its residential character, or even altering the driveways or the 
basic landscaping of its 8-1/2 acres." (J. App. 158, 159) 


"The existing Maret School was built as a residenice, and 
was so used for over a hundred years. Today it is being used 
virtually unchanged from its original residential character." 
(J. App. 324) 


| 
"In this case the architect [applicant's] has been asked to 
design on 1-1/3 acres a school whose facilities would far exceed 
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those of the Maret School which is practically in the center of 
8-1/2 acres of attractively landscaped grounds." (J. App. 325) 


(c) 
(3) An Order of the Zoning Commission dated June 14, 

1960, deleting subparagraph 'c' of Section 3101. 42 of the 

Regulations." . 

The action in deleting the subparagraph was taken on the recommen- 
dations in the Report, June 7, 1960, of the Zoning Advisory Council. The 
documentary item submitted by opponents was a copy of that Report which 
contained the reasons for the recommendation (J. App. 118), and advices 
that the proposed change was not deemed a change of stated policy. 

A) | 
(4) A written opinion from Joseph Rogers, a witness at the 
original hearing." 

Actually, the item was General Review of Appellant's Proposed Uses 
of Lot 811, Square 2113, by Mr. Joseph W. Rogers, Jr., registered archi- 
tect, Washington, D.C., presenting facts establishing the inadvisability of 
placing a non-conforming, non-neighborhood institution on the last remain- 


ing undeveloped 1-1/3 acres in the residentially developed tract of about 20 


acres. (J. App. 157-162, 215) 


(e) 
(5) A tabulation of traffic count by Mrs. Cornu, a witness 
at the original hearing." 


The item was an Affidavit of Traffic Count, by Mrs. Cornu, showing 
the serious traffic situation affecting the site. Mrs. Cornu's affidavit, and 
its annexed tabulation and photostat of recordings of her observations, are 
carried J. App. 162-165. 

(6) A written opinion by Frederick A. Marsteller, a realtor." 

The item was a letter from Mr. Frederick A. Marsteller, experi- 
enced Washington realtor, expressing the view that the proposed construc- 


tion would decrease Woodley Hill property values. (J. App. 166, 167) 
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Appellees next state, bottom their page 13, that “counsel for the ap- 


plicant objected to the exhibits containing opinions, on the ground that the 
writers were unavailable for cross-examination (J.A. 119). Two days 
later, however, said counsel advised the Board that after having had the 
opportunity to read the proffered exhibits for the first time, he was with- 
drawing his objection." | 
Actually, Mrs. Cornu, author of the affidavit and of \its annexed 
documents, was placed on the stand and was cross-examined by applicant's 
counsel. (J. App. 121-127) Mr. Rogers, the architect, author of the Gen- 
eral Review (J. App. 157-162), was also present, but lack of time within 
the limited 15 minutes precluded the stand. And counsel for the applicant 
withdrew his above objection only after the Association on July 21, 1960, 
had filed and served Motion, with Supporting Memorandum, "Por Reversal 
of Ruling on Admissibility of Documents Proffered at Rehearing July 20, 
1960 * * *,' in which it was made clear that under O' Boyle| (Archbishop) 
v. Coe, et al., 155 Fed. Supp. 581, 585 (1957) (not appealed), the proffered 
documents were in fact admissible,and in which it was pointed out that coun- 
sel for applicant, who made the motion for exclusion of the three documents, 
had been attorney of record in O'Boyle, and was therefore chargeable with 
knowledge of the nature of the ruling . 
It is to be noted that the applicant did not at any time controvert the 
statements of fact or views contained in the documents. (J. App. 216) 
Appellees state next, their page 14, that "in reaching] its decision 
it [the Board] considered all the evidence including the disputed documents 
proffered on July 20, 1960.” Letter dated October 5, 1960, to counsel for 


Opponents from the Board's Administrative Officer, advised that at its 
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meeting held in September 30, 1960, the Board had reviewed the findings 
and evidence in the appeal, and had directed that counsel be informed that 
an evidence submitted, including the disputed documents proffered by the 
objectors on July 20, 1960, and all evidence heretofore submitted in the 
proceeding, was reviewed and considered by the Board prior to its final 
decision in this case."" (J. App. 341) The application for Special Exception 
was filed January 29, 1960, and the record of evidence in the proceeding 
had become quite voluminous by September 30, 1960. The Board's stated 
review at its meeting on September 30, 1960, of the findings and of all the 
evidence, could not have been other than exceedingly perfunctory, in view 


of the numerous other matters also requiring its attention, which undoubt- 


edly had accumulated in the monthly interval between meetings. (J. App. 


339, 340) 
Appellees' Summary of the Argument 

It is presumed in statements in the Summary, erroneously so, that 
the application was for a special exception to construct a private school in 
the residential area, and that substantial evidence, if it existed, would sup- 
port a determination of a right to such exception. Actually, the application 
was for a special exception, pursuant to Section 3101. 42 of the Zoning Reg- 
ulations, effective May 12, 1958, to erect a private school in an R-1 Dis- 
trict (J. App. 287, 288, 212, 213). Substantial evidence for the applicant 
does not exist. 

Appellees’ Argument 

It is asserted therein, at the outset, page 15, that the Board of 
Zoning Adjustment is a statutory body created by the Congress, and that "one 
of its functions, as set forth in the Act of June 20, 1938, c.534, 52 Stat. 
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799, D.C. Code, 1961, Title 5, #420, is to hear and decide appeals for 
special exceptions to the provisions of the Zoning Regulations. 't Actually, 
the Act is considerably more specific in the latter respect. | 7 
In support of their contention that substantial evidence, if it should 
exist, would permit allowance of a special exception to erect a private school 
in an R-1 area, Appellees, their pages 15, 16, rely upon O' Boyle v. Coe, 
D.C.D.C. 155, F. Supp. 581, and Selden, etal. v. Capitol |Hill Southeast 
Citizens Association, et al. , 95 U.S. App., D.C. 62, 219 F. 2d 33, cer- 
tiorari denied, 349 U.S. 944, 75S. Ct. 873. The latter decision is "chiefly 


relied upon" by Appellees. The Intervenor-Appellee also relies upon the 


two cases. Neither is an authority here. 


| 
O' Boyle was decided in October 1957, under the zoning regulations 


then existing, namely those effective September 1, 1953. The property in- 
volved was located in a "first commercial district" in which the erection of 
stores and similar business establishments was permitted. Under such 
prior Zoning Regulations, Section XXIII, Part 2, the Board of Zoning Ad- 
justment could allow a gasoline and oil service station in a "first commer- 
cial district" if, in the judgment of the Board, it (the station) was in har- 
mony with the general intent of the regulation and maps, and |would not tend 
to affect adversely the use of neighboring property in accordance with the 
same. The Board declined permit issuance for such a station. In revers- 
ing the Board, and directing issuance, the Court pointed out (585): 
"No testimony~ whatever - was introduced in opposition 
to the application. No property owner, no resident, no bus- 
inessman of the area interposed any objection. " 
"The administrative discretion * * * is not unlimited or 


unbridled. It must be a sound legal discretion. Whether a 
dispensation should be granted is not a matter of grace, but 
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must be determined on legal principles. In a democratic 

society, the acts of Government officials are not based on 

grace but on established principles of law." 

The area involved in the instant matter is certainly not "a first com- 
mercial district" or anything like it, and no comparable provision of the 
existing Zoning Regulations has been invoked or is in issue here. More- 


over, as contrasted with the situation in O'Boyle, the objection manifested 


to allowance of the special exception was great. Above all, however, is the 


factor that the Zoning Regulations effective September 1, 1953, under which, 
in O'Boyle, the license application was prosecuted and the case decided in 
the District Court, were repealed by Section 1101. liof the Zoning Regula- 
tions of the District of Columbia, effective May 12, 1958, pursuant to the 
provisions of which (Section 3101. 42) the instant application was filed and 
prosecuted. 

Accordingly, O'Boyle is without governing force. 

This Court's decision in Selden was rendered December 23, 1954, 
and also involved provisions in the Zoning Regulations effective September 
1, 1953. On the assumption that the Court will take judicial notice of those 
Zoning Regulations, Appellants wish to state as follows: 

The Regulations were adopted by the Zoning Commission on April 20, 
1947. In order to regulate the area of yards and courts, and the percentage 
of lot which might be occupied by buildings thereafter erected or enlarged, 
the District of Columbia was divided by those Regulations into area districts 
so-called, of which there were to be seven, known as "A," "A Restricted, " 
"A Semi-restricted,'" "B,'' "B Restricted, ''"C," and "D\"" These districts 


were shown upon a map designated as "area map." (Regulations, pages 21, 22) 
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Under those Regulations, the District of Columbia was also divided 
into so-called use districts, of which there were to be four, namely (a) 
residential, (b) first commercial, (c) second commercial, |and (d) industrial, 
shown on maps called "use maps." (Regulations, page 7) In the residential 
district, all buildings and premises were to be erected for and used exclu- 
Sively as dwellings; apartment houses, flats, and tenements, in certain 
area districts; hotels] lodging and boarding houses, in certain area districts; 
churches; private clubs, fraternities, and lodges, in certain area districts; 
hospitals, sanitariums, and clinics, in certain area districts; transportation 
rights-of-way; farms, truck gardens, nurseries, and greenhouses, except 
in an "A Restricted" area district; accessory buildings and/uses of property 
customarily incidental to uses other than dwelling uses, which were per- 
mitted in a residential district when located on the same lot, and not in- 
volving the conduct of a business on the premises. (Regulations, pages 8, 9) 

The Regulations (page 41) authorized the Board of Zoning Adjustment 
to "permit in a residential district the use of an unimproved lot for the tem- 


porary parking of motor vehicles, subject to such restrictions and safeguards 


as may, in the opinion of the Board, be necessary to PEOEEC the residential 


property in the vicinity, when such use is found to be reasonably necessary 
or convenient to the neighborhood and not interfere unreasonably with the 
most appropriate use of neighboring property under the zone plan..." 
The neighborhood of New Jersey Avenue and D Street, S.E., stood 
zoned residential under those Regulations, and as it embraced row houses 
and a large hotel, was presumably of character akin to the current R-5 
classification. Pursuant to the above-quoted authorization the Board of 


Zoning Adjustment, by 3 to 2 vote, authorized for a period of two years an 
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automobile parking lot at New Jersey Avenue and D Street, S.E. The Dis- 
trict Court (Judge McGuire), following proceedings instituted October 1953, 
set aside the Board's order, and on appeal this Court, by a divided vote, 
reversed the District Court, emphasizing in its opinion "the critical park- 
ing prdblem on the south side of Capitol Hill.'" Judge Prettyman's dissenting 
opinion is carried pages 19, 20, Reply Brief for Appellants (In Reply to 
Brief for Appellee Patrick A. O'Boyle). 

Under those Regulations (page 39) the Board of Zoning Adjustment 
was also: 

"empowered to grant requests for the following special ex- 

ceptions, when, in the judgment of the Board, such excep- 

tions shall be in harmony with the general purpose and in- 

tent of the Zoning Regulations and maps, and will not tend 

to affect adversely the use of neighboring property in ac- 

cordance with the zoning regulations and maps: 

1. Permit in a residential district, a college, a uni- 

versity, or a private school, and in the "A", ''B', "'C" and 

"D" area districts a kindergarten or pre-school group, if 

(a) its operation would be impaired by location on a business 

street, (b) it has no articles of commerce for sale, and (c) 

it is not likely to become objectionable in a residential dis- 


trict because of noise, traffic, and number of students." 
(Underscoring supplied) 


The authorization immediately above was not involved in Selden, but 


nevertheless is shown here because of the large degree of discretion lodged 
by it in the Board of Zoning Adjustment in passing upon an application for 
Special exception for a private school in an area then zoned residential, and 
which area included the sundry establishments listed. Also, requirement 
for establishing any conditions by burden of proof was conspicuously lacking 
in the Rules of Procedure for the Board, appearing in the Zoning Regula- 
tions effective September 1, 1953, Part 3, pages 51-53. By contrast, there 


are now five residential classifications, R-1 being the highest. (Reply Brief 
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for Appellants, In Reply to Brief for Appellee Patrick A. O'Boyle, page 2), 
and under the present Zoning Regulations, the Board can pine a special 
exception for the erection of a private school in an R-1 district only when 
the applicant has established, by burden of proof, that each and all condi- 
tions under the Section 3101.42 have been met. This the Intervenor-Appel- 
lee failed to do, signally. In view of the broad discretion given to the Board 


under the preceding Zoning Regulations, existence of substantial supporting 


| 
evidence may have been a factor under those Regulations in allowing special 


exception for a private school in what was then called a residential area. 
But those Regulations were repealed May 12, 1958, and replaced by the 
present detailed, more stringent, and different Zoning Regulations, under 
which the Intervenor-Appellee proceeded, and therefore Selden, which dealt 
Solely with the preceding Regulations, is not authority here, 
When the application for special exception was filed |January 29, 1960, 
in the instant matter under the Section 3101. 42, thereafter prosecuted, and 
the Board's decision rendered thereupon May 24, 1960, all subparagraphs, 
namely (a), (b), and (c), of the applicable Section 3101. 42 were in force. 
The Board so recognized by making findings under all three subparagraphs, 
so shown by the excerpt from the Board's ruling quoted Appellees’ pages 16, 
17. Counsel-for the applicant in effect recognized the xppliltabitity of the 
three subparagraphs in his summation before the Board on March 23, 1960. 
(J. App. 110,111) Therefore, the inference advanced on Appellees' page 16, 
that the Board was empowered under the Section 3101. 42 to lerant the special 
exception in issue, provided that the conditions under subparagraphs (a) and 


(b) were met, is erroneous. 
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Also erroneous is Appellees' statement, page 18, that the subpara- 
graph (c) was repealed in April 1960. Such repeal occurred on June 14, 
1960 (J. App. 214, 215), almost four months after the hearing on March 23, 
1960, and three weeks after the Board's Order of May 24, 1960. 

Appellants’ counsel has examined Constantino v. Zoning Board of 
Review, 74 R.I. 316, 60 A. 2d 478, cited by Appellees, their page 19. The 
facts and controlling regulations in that proceeding are basically different 
from those in the| cause at bar, and the decision is therefore not an author- 
ity here, or even relevant. 

Appellees in their final pages, 19-21, purport to deal with the 
Board's prejudicial procedural irregularities. The pertinent facts relating 
to such irregularities have already been set forth in Brief for Appellants, 
No. 16, 660 (pages 15-25), and in Brief for Appellants, No. 16, 661 (pages 
16-20), and in Reply Brief for Appellants, No. 16, 661, in Reply to Brief 
for Appellee Patrick A. O'Boyle (pages 4-7, 21-24), and in this Reply 
Brief (pages 13-15). 


CONCLUSION 


To rectify error and to maintain the integrity of the Zoning Regula- 
tions, the cause should be remanded to the District Court, with direction to 
vacate its Order of June 15, 1961, and to enter in lieu thereof an Order 
granting Appellants' (Plaintiffs') Motion for Summary Judgment, and deny- 
ing Appellees’ (Defendants') Motion. 

Respectfully submitted, 


John Wattawa 
1317 F Street, N. W. 
Washington 4, D. C. 
January 30, 1962 Attorney for Appellants 
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Appellee's Question Presented 


The inference contained in the question that the application was 


"for a special exception to the Zoning Regulations to permit the construc- 


tion of a school in a residential area" is inexact. Actually th 


e application 


was for a special exception under Section 3101. 42 of the Zoning Regula- 
tions for the erection of a private school in an R-1 residential district 

(J. App. 32, 287-288, 212-213, 235, 251). In that Section are specified 
the conditions which must be met by an applicant, before the Board of 
Zoning Adjustment is authorized to grant the special exception. An R-1 
District is a residential district of One-Family Detached Dwellings (Page 
1, Appendix to Brief for Appellants, No. 16661), and is the highest resi- 
dential classification under the Zoning Regulations. R-~2 Districts are 

of One-Family Semi-Detached Dwellings, R-3 Districts of Row Dwellings, 
R-4 Districts of Row Dwellings, Conversions, and Apartments, and R-5 
Districts of all types of urban residential development provided that they 
conform with the height, density, and area requirements established for 


such districts under the regulations. 


Appellee's Counter-Statement of the Case 


Appellee omits to state in the first sentence under his above sub- 
heading that the application was filed under the Section 3101. 42, to per- 
mit the construction of the school in an R-1 District. 

It is incorrect, as Appellee states, page 2, that the easterly 
front of the property (Lot 811, Square 2113), facing Garfield Street by 
a depth of 100 feet, is zoned R-3. It is the easterly front of the property 
facing 29th Street which is so zoned, to that depth (J. App. 248, 286). 


As stated in Brief for Appellants, pages 15, 16: 


"An elongated strip, 100 feet deep into the area, along 
29th Street between Woodley Road and Cathedral Avenue, 
and continuing along Cathedral Avenue for about a block, 
is zoned R-3 (Row Dwellings), but the rest of the area, 
of about 20 acres as above stated, and in which Appellants’ 
homes are located, and in which the bulk of Lot 811 falls, 
has been, and is zoned R-1-B (One-Family Detached Dwell- 
ings). (J. App. 286)" 
In connection with Appellee's ensuing statement that the Lot "was 

purchased by the Church [Appellee] in 1951," it is to be recalled that 
at such time the Lot was, and it still is, within the R-1 residentially 
zoned area (J. App. 212, 235), and accordingly was acquired with 
knowledge of such classification. 
It is not wholly correct, as Appellee next states, thatjthe Lot has 
been used by the St. Thomas The Apostle School as a playground since 
1955, "before Appellants purchased their homes." Such homes were 
constructed in the period 1954-58 (J. App. 74, 84, 205, 232), and were 


purchased rather promptly as they were completed. 


The hearing before the Board of Zoning Adjustment on March 23, 


1960, described by Appellee at this point as "very extensive," lasted 


only from about 10:30 a.m. to 1:10 p.m. (J. App. 111). 
Appellee next asserts, page 2, that after the special exception 
had been granted, "counsel for Appellants in No. 16, 661 filed a Motion 
with the Board for reconsideration and for rehearing, on the ground that 
the Board had not held a public hearing with respect to a certain alternate 


set of plans filed with the Board after the hearing of March 23, 1960, but 


before the Board had reached the decision of May 24, 1960." Ina 
Supplement to Memorandum for reconsideration and rehearing, such 
counsel asserted as a further ground that the submission of alternate 
plans three weeks after the hearing had been closed constituted in ef- 
fect a new application, requiring a public hearing thereon, under Section 
8203. 4 of the Zoning Regulations (Page 3, Appendix to Brief of Appel- 
lants). However, the Motion was essentially predicated on the existence 
of "new evidence which could not reasonably have been presented at the 
regular hearing March 23, 1960,"" such ground for rehearing being ex- 
pressly recognized under Section 8204. 2 of the Zoning Regulations (Page 
3, Appendix to Brief of Appellants). 

The official notice for the so-called rehearing (J. App. 329, 330- 
332) failed to specify the plans for rehearing consideration, contrary to 
the Section 8204. 2, and the applicant did not, prior to the rehearing, 
disclose what plans would be submitted thereat, or file the form required 
under Section 8203. 1 of the Zoning Regulations (J. App. 214; Page 3, 
Appendix to Brief for Appellants). In the circumstances, and toward 
meeting the situation created by the limitation to 15 minutes, Appellants 
prepared the detailed Memorandum for submission at the rehearing, de- 
veloped to show that the proposed school could not be constructed and 


operated on the site under any plan, without serious damage to the resi- 


dential neighborhood and public interest (J. App. 120, 215). The arbitrary 


and legally indefensible action taken by the Board when such Memorandum 
was proffered at the rehearing is described in the Brief for Appellants, 
pages 17-19. Appellants' reaction at the rehearing to the plans presented 
thereat without prior notice, to the imposition of time limit of 15 minutes, 
and to the Board's hostility and impatience toward them is illustrated by 
the following: 
"Mr. Wattawa: I should like to introduce the affidavit 
of Mrs. Cornu, with the attached tabulation as a part/of the 
record. * * * 
"Mrs. Cornu: It [the tabulation] shows a quantity of 
cars rather unusual going in the street at the time that the 
children would be around — to and from the Church and 
constitute a danger. It's extremely dangerous. 
“Chairman Scrivener: Well, I think everyone on|the 
Board is quite familiar with that area and one of the members 
of the Board lives right — 


"Mrs. Cornu: Yes, but we wanted you to have thle proof 
of-it.. <e %-* 


"Mr. Wattawa: You want to get the precise number of 
cars too during the morning hours. 


"Chairman Scrivener: Go ahead. It's your fifteen 
minutes." (J. App. 122, 123). 


“Chairman Scrivener: We're going to put the sepa in 


the file but subject to Mr. Hamilton's objection, and for that 
reason I rather doubt that we're going to read them." (J. 
App. 125, 126). 


"Mr. Wattawa: * * * I might say that I had intended 
to submit other than documentary * * * evidence but| with 
the time restriction placed upon meI can't present it lina 
few minutes. 


"Chairman Scrivener: Well, let's not talk about 
fifteen minutes, * * * I think you have two minutes.” 
(J. App. 127). 


"Unidentified Witness [Milton Simpson, Esq., at the 
counsel table]: I want to move that we be given an op- 
portunity to have a full hearing on these new plans which 
there has been no hearing on, and obviously that can't be 
done in fifteen minutes."' (J. App. 127). 


"Mr. Simpson: Simpson, of 2813 - 29th Street, North- 
west [29th Place, N. W.] andI move that we be given an 
opportunity to have a full hearing on the plans that are now 
before the Board on which we have had no hearing. We're 
given only fifteen minutes to present opposition to this [on] 
which there is no hearing." 


"Mr. Schwab: Yes, but — 


“Mr. Simpson: Now let me finish. Obviously in fifteen 
minutes we could not present it with all the ramifications to 
this problem. I say that if you give an order on the basis of 
this hearing, you violate due process, and we have had no 
reasonable opportunity to deal with this problem which obvi- 
ously will decrease the value of the property in the area. I 
submit that if there is any violation of due process, it would 
be an approval of this [these new plans], and we'll furnish 
witnesses for cross-examination and be glad to." (J. App. 
127, 128). 


"Chairman Scrivener: * * * I only say this, that in 
the time allotted to you, you didn't say anything about the 
plan [presented at the hearing] at all. 


"Mr. Wattawa: No, we didn't know the plan here was 
going to be presented. He [counsel for applicant] didn't 
tellus . . . [what] planshe was going to submit... " 
(J. App. 129). 


“Chairman Scrivener: Don't you think that if you told 
Mr. Hamilton last week that you wanted the plans —" 
(J. App. 129). 


"Mr. Clouser: How long have you had a copy of the 
Board's Order? * * * The Order which referred to this 
new set of plans." 


"Mr. Wattawa: Oh, no. The Order didn't refer {to 
any particular set of plans. In the Board's Order eye! 23, 
1960 [May 24, 1960] the Board apparently rejected the 
original plans and took no notice of these alternate plans, 
but set up an arrangement itself. * * * " | 
"Mr. Schwab: Well, why didn't you prepare yourself 
to come and talk about the plans if you had fifteen minutes?" 


"Mr. Wattawa: We didn't know he would present those 
plans." (J. App. 130, 131). 


"Mr. Simpson: We will take an exception to your! re- 
fusal to consider other evidence and that we were given only 
fifteen minutes for cross-examination, and feel this is an 
unfair way of handling this important matter. * * * If the 
ruling is adverse we're being deprived of due process, and 
it is a very serious situation." (J. App. 131, 132). 


Appellee's Statement of Evidence at the Hearings 


Appellee's recitals, pages 3, 4, respecting so-called|signed 
statements consenting to the application, and letters from the} presidents 
of the Connecticut Avenue Citizens Association, Kiwanis Club, and 
corporate owner of the apartment building at 2800 Woodley Road, are 
dealt with in Brief for Appellants, pages 29, 30. 

Appellee's assertion, bottom page 4, that the Maret School and 
the Swiss Embassy consented to the granting of the appeal is made with- 
out record reference. The record contains no such consents,| and Ap- 


pellants know of none. 


The expressions of Appellee's non-expert witnesses Dillon, 
LaRock, and Montealegre as to the effect which the proposed construc- 
tion would or would not have on property values, have no weight. Wholly 
otherwise are the valued opinions of Frederick A. Marsteller, Washing- 
ton realtor, and Dr. Ralph Robey, economist and author of a work on 
real estate values (J. App. 166, 167; 92-96; Brief for Appellants, pages 
27, 28). 

The stated belief of the witness Dillon that the proposed school 
would not contribute to the traffic problem is shown as fallacious, by the 
statements of General Hanmer, Mrs. Cornu, Mrs. Faircloth, and 
General Johnson, and by Mrs. Cornu's affidavit and its attached tabula- 
tion and photostat (Brief for Appellants, 22-24). 

Appellee's witness Bushwaller resides at 2815 Woodley Road, in 
an R-3 District (J. App. 57). Asa non-expert, his expressions as to 
the feasibility or infeasibility of reconstructing a new school on the pres- 
ent school site are without worth. 

2823 - 29th Street, where Appellee's witness Sevarese resides, 


is in an R-3 District (J. App. 286). As a non-expert, his expressions, 


given on pages 6, 7, as to what effect a non-conforming, non-neighborhood 


institution will or will not have on the adjoining R-1 District, are without 
worth. Wholly otherwise are the valued opinions of Mr. Joseph W. Rogers, 


Jr., architect, Brief for Appellants, pages 25, 26, 31, 35, 36. 


Appellee's witness Fenwick resides at 2653 Woodley Road, 
N.W. (J. App. 62), in an R-3 District (J. App. 283). He is not 
qualified to express the views attributed to him, page 6, respecting 
the design of the school. 

Appellee's witness Collins, architect, did not testify,) as 
Appellee asserts, page 6, that "he had designed a school to fit into 
the character of the neighborhood."" He refrained from making such 
statement, merely saying — 


"We wanted a school designed that would fit in with the 
character of the neighborhood." (J. App. 38). 


All or most of the statements of Monsignor Moran, pages 7, 8, 
are irrelevant because the basic issue before the Board was whether 
the applicant had established by burden of proof that the requirements 
under Section 3101. 42 of the Zoning Regulations (Appendix to Brief for 
Appellants, page 1) for the granting of a special exception for the erection 
of a private school in an R-1 district, had been met. 
The provision in the Section for "residences for teachers and 
staff’ does not authorize habitation quarters within the school] itself such 


as is contemplated here, so shown from the Monsignor's statement and 


by Mr. Rogers' affidavit (J. App. 249, 250), and made permissible under 


the Board's Order (J. App. 31-34). There is no authority for such 


habitation quarters under the Zoning Regulations or elsewhere.. 


10 


Appellee adverts, page 8, to Monsignor Moran's description of 
the limitations of the parish, and to his opinion that 98 per cent of the 
students came from the parish. The site, notified, and parish areas 
are graphically shown (J. App. 246-248), establishing that the proposed 
school would not serve the neighborhood in the sense required under the 
Section 3101.42. See also Brief for Appellants, pages 37, 38. 

Appellee's next assertion, page 8, that many of the persons who 
signed protests to the granting of the special exception "resided two to 
seven blocks away and completely out of sight of the subject property” 
is too loose for answer, lacking as it does identifying names or addresses 


for any such persons. It is incorrect, as Appellee thereafter asserts, 


that virtually all of such opponents, who resided in the immediate area, 


"lived in the Woodley Hills [sic] subdivision." The area west of 29th 
Street, N. W. , and bounded by Cleveland Avenue, 31st Street, and Cathe- 
dral Avenue, comprising the original 20 acres, approximately, hereto- 
fore mentioned, and now developed residentially except for the Lot 811, 
Square 2113, includes the so-called Woodley Hill subdivision (Brief for 
Appellants, pages 7, 15). As will be noted from the signed protests, 
three of the signers reside in the 2800 block of 28th Street, N. W. (J. 
App. 318), two at 2800 Woodley Road, N.W. (J. App. 315), two at 2817 
Woodley Road, N. W. (J. App. 318, 321), five in the 2700 block of 29th 


Street, N.W. (J. App. 309), nine in the 2800 block of 29th Street, N. W. 


.e 
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(J. App. 309, 318, 321), six in the 2700 block of 32nd Street, N.W. (J. 
App. 308, 311), two in the 2900 block of that street (J. App. 308), and 
three in its 3000 block (J. App. 308), all or almost all of such addresses 
being in the immediate vicinity of, but outside, the Woodley Hill subdivision. . 
Nor is it correct, as Appellee next asserts, bottom page 8, that "the 
opponents who appeared at the two hearings opposed the granting of the ap- 
peal on various grounds, but primarily on the contention that the site for 
the proposed school was too small. '' Inadequacy of the site wis only one 
of the grounds of opposition (J. App. 87, 88, 157, 159, 160, 325, 326). 
Other grounds advanced and considered co-equai with that of site in- 


adequacy were the objectionable character of the proposed school because 


of noise (J. App. 96, 97, 99, 2106, 2107); traffic (J. App. 89,/ 96, 97, 103, 


104, 107, 162-166); number of students (J. App. 87, 159, 160); adverse 
effect upon neighboring property values (J. App. 92-94, 166, 167, 307-321); 
the use is not reasonably necessary or convenient to the neighborhood which 
it is proposed to serve (J. App. 81, 82, 89, 94, 99, 103, 1364141, 160, 
246-248, 323, 324); ample parking space is not provided to accommodate 
the students, teachers, and visitors likely to come to the site |by automo- 
bile (J. App. 88, 100, 108, 325, 326); and the use is not in harmony with 
the general purpose and intent of the Zoning Regulations and maps, and 

will tend to have adverse effect upon the use of neighboring property in 
accordance with the regulations and maps (J. App. 80-82, 89,' 90, 160, 161, 


162, 323-326). 
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At pages 8, 9, Appellee quotes the findings in the Board's Order 
of May 24, 1960, but does not give the Opinion therein (J. App. 33), or 
the dissent by two of the five Board members, as follows (J. App. 34): 

"Mr. Clouser: I feel that any school of this general size and 
character is too large for the site area upon which it will be 
located. Furthermore, limiting conditions imposed by the 

Board, although tending to be compromising in nature, are 

not sufficiently restrictive to make the use one which would 

minimize adverse impact upon the surrounding residential 

neighborhood. Limitation on the number of students would 

have been more appropriate. Unless the size of the opera- 

tion were materially reduced, however, I believe this school 

is not in harmony with the present character and future de- 

velopment of the neighborhood as a whole. 

"Mr. Scrivener concurring." 

The votes of the Board members on the Order are shown (J. App. 
350). 

The modification of the restriction to kindergarten and grades one 
through six, adverted to at the outset of Appellee's page 10, occurred 
August 17, 1960, when the Board, following motion made by applicant at 
the rehearing July 20, 1960, and without further hearing, amended the 
Order, by eliminating the kindergarten, and permitting grades one through 
eight (J. App. 335). It thereby in effect placed the school in part in the 
category of junior high schools, for which under District Board of Educa- 


tion requirements, site area of at least 10 acres is deemed desirable (J. 


App. 157), as contrasted with the instant site area of 1-1/3 acres (J. 


App. 157). 
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Appellee's Summary of Argument 
No reference is contained therein to the statute and regulations 

set forth in the Appendix to the Brief of Appellants in No. 16, 660, not- 
withstanding that in his immediately preceding paragraph, Appellee as- 
serts that it is such statute and regulations which are involved in this 
appeal. Those regulations include the Section 3101. 42 under| which the 
application for special exception was filed and prosecuted (JJ App. 287- 
288, 212, 213, 235, 251), Board findings made (J. App. 32); and Order 


entered (J. App. 32, 33). 


Appellee's Argument 
In contending, page 11, that (a) "the testimony with respect to the 
absence of complaints of noise at the present school two short blocks away 
from the site of the proposed school; the holding of athletic games away 
from the site; and the supervision by the sisters living at the site of the 
playground fully supports the Board's findings that the school is not likely 


to become objectionable because of noise,'' the Appellee would substitute 


| 
speculation and specious reasoning for the affirmative showing by burden 


of proof required under the Section 3101.42. Indeed, the praposed site 
area, with its present limited use for playground purposes, already is a 
source of annoyance to residents opposite it because of noise |(J. App. 106). 
Appellee's contention, next, that moving the school two blocks to the west 


will in no way intensify the flow of traffic, and would provide greater safety 
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to the children attending the school, is contrary to the preponderant 
evidence on the subject (J. App. 89, 96, 97, 103, 104, 107, 162-166). 
Similarly unfounded is Appellee's contention that the school is not likely 
to become objectionable because of the number of students (J. App. 87 . 
159, 160). 

As heretofore noted, application for the special exception under 
the Section 3101. 42 was filed January 29, 1960 (J. App. 287, 288). Hear- 
ing was held on March 23, 1960, under all three subparagraphs of the 
Section. Thereafter, and on May 24, 1960, the Board entered Order, 
containing findings under all the subparagraphs (J. App. 32). It was 
not until June 14, 1960, that the Zoning Commission repealed subpara- 
graph (c) of the Section, which subparagraph established as a condition 
for special exception for a private school in an R-1 District that "The 
use will be reasonably necessary or convenient to the neighborhood which 
it is proposed to serve."" (J. App. 215). The Order of May 24, 1960, 


was the Board's final Order. The so-called rehearing on July 20, 1960, 


was not a proceeding de novo but was merely an appendage, for 15 minutes, 


of the earlier hearing, the Order remaining unrevoked, and intact in all 

respects. The above mentioned amendment on August 17, 1960, was 

collateral in character, the special exception grant being left undisturbed. 
Appellee next contends, page 12, that independently of such repeal 


of the subparagraph (c), the pastor's statement that 98 per cent of the 
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students attending the school came from within his parish, clearly sup- 
ports the Board's findings with respect to convenience and necessity to 
the neighborhood (J. App. 32). The fallacy of such position is shown in 
Brief for Appellants (No. 16661), pages 28-33. Also unsound, as shown 
in that Brief, pages 33-35, is Appellee's contention that the plans for the 
new school fully comply with the regulations respecting parking space. 
Under the detailed building plans as approved by the Board and as ap- 
proved for zoning, there is to be a multi-purpose room, so-called, and 
kitchen adjoining thereto, on the first (ground) floor; and eight class- 
rooms, and living quarters, including dining room and kitchen, on the 
second floor. The multi-purpose room is to have use occupancy for 199 
persons. A total of only five parking places is provided for under these 
plans, all to be placed within the entrance driveway to the building, from 
29th Street (J. App. 249, 250). This leaves no provision for parking in 
connection with assemblages, such as parent-teacher meetings, school 
suppers, school plays, graduation ceremonies, and the like (J. App. 
325, 326). 
Appellee next adverts to the Board's finding that the use was in 
harmony with the general purpose and intent of the Zoning Regulations 


and maps. However, that finding is erroneous, as shown in the Brief 


for Appellants, pages 35, 36. Moreover, two members of the Board, 


including its Chairman, disagreed with that finding, and filed dissent 
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(J. App. 34). Wilson v. Union Township, 123 N.J. L. 474,9 A. 24771, 


cited by Appellee at this point, is inapplicable, a variance being involved 
therein, not a special exception. 

The ensuing contention by Appellee that the Board's finding "that 
the school would not have an adverse effect upon the use of neighboring 
property was adequately supported by the signed consents and testimony 
of the many neighbors in favor of the new school," is as novel as it is 
baseless. Reference is made in this connection to the evidence given 
by experts qualified to speak on such an important and technical subject, 
and reported in Brief for Appellants, pages 25-28, 31, 36. 

The facts in Jacques v. Zoning Board of Review, 64 R.I. 284, 

12 A. 2d 222, cited by Appellee at this point, are a far cry from those 
in the instant matter, and the decision is hardly an authority here. In 
affirming a grant of special exception, the Court said (285, 286, 289, 290): 


"Petitioner's dwelling is in 'Residence B. District’ within 
which, under sec. 4 of the Ordinance, 'no building or 
structure shall be altered or erected which is intended 
or designed to be usedin whole or in part for other than 
one or more of the following specified uses,' namely, 
one or two family house, apartment house, boarding 
house, or hotel, and '(4) A gasoline filling station or 
stable if approved by the Board of Review . . . Stadnik 
[applicant] seeks an exception under the zoning ordinance 
to build a small addition to his house for use as a store. 
The residential district in which the house is located al- 
ready has some stores and industrial establishments. 
Furthermore, the ordinance permits 'a gasoline filling 
station or stable, if approved by the Board of Review' in 
this district. In the circumstances it is idle to speak of a 
store the size that Stadnik proposes to operate as being 
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injurious to the public welfare, or as not being in harmony 
with the general purpose and intent of the ordinance." 


(b) 


Leventhal, et al. v. District of Columbia, 69 App. D.C. , 100 


| 
F.2d 94, next cited by Appellee, a split decision, September 26, 1938, 


is inapplicable for two reasons. The suit sought a rezoning of a lot as 
commercial instead of residential, which is not the situation here. Also 
it Was instituted and prosecuted in the District Court prior to the revision 
of the zoning law of the District of Columbia by Act of Congress June 20, 
1938, Chapter 534, 52 Stat. 797, pursuant to which Act, as amended, 
the present Zoning Regulations were adopted and promulgated, effective 
May 12, 1958. 
Appellee's ensuing citation on page 13 is Wolpe, et al. |v. Poretsky, 
etal., 79 U.S. App. D.C. 141, 144 F.2d 505. Suit had been |brought 
against the District's Zoning Commission to enjoin it from carrying a 
zoning order into effect. Subsequent to entry of an order enjoining the 
Commissioners from enforcing the zoning order, Wolpe and others filed 
motion for leave to intervene for the purpose of moving for a new trial, 
or in the alternative for the purpose of taking an appeal, and they appealed 
from an order denying their motion for intervention. In reversing the 
order and remanding, this Court said (143): 
“Section 5-414 of the District of Columbia Code gives one of 


the objectives of the zoning law ‘encouraging stability of 
districts and of land values therein.' Many other conflicting 
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considerations must be balanced in guitding the judgment 

of the Zoning Commission but this is the one most important 
to individual property owners in a residential district 
threatened with encroachment by other types of building, 
and it is the consideration on which the intervention in this 
case is based. The interest of individual property owners 
in protecting the ‘stability of districts and of land values 
therein' is expressly recognized by Section 5-422 of the 
Code. That Section puts neighboring property owners, 
specially damaged by the violation of a zoning order, on an 
equal footing with the Corporation Counsel in the enforce- 
ment of that order. They are given the direct right to enjoin 
the unlawful construction of a building. Their right to bring 
that independent action is the basis of appellants' right to 
intervene in this case." 


Lewis, et al! v. District of Columbia, et al., 89 U.S. App. D.C. 


72, 190 F.2d 25, next cited by Appellee, is inapplicable, as the suit 
involved not the granting of a special exception under the Zoning Regula- 
tions but challenged the action of the defendants in refusing to change the 
classification of plaintiffs' property from residential to commercial. 
This Court stated in its decision (74, 75): 


"Congress has given considerable discretion to the Zoning 
Commission for the establishment of a comprehensive zoning 
plan, so that the public welfare may dominate the develop- 
ment of the capital city. Appellants do not here argue that 
the District does not have (in general) a comprehensive 
and reasonable [zoning] plan but rather that they have been 
improperly excluded from certain of its benefits. That of © 
course can only be determined by considering the facts of 
the particular case. For different treatment of two tracts 
of property in the same locale is only discriminatory if the 
properties are similarly situated, and no reasonable grounds 
exist for differentiation. The materials before us indicate 
that Temple Heights [zoned as commercial] is situated 
quite differently from appellants' property . . . And it 
has long been recognized that one of the purposes of zoning 
is to stabilize the uses of land and furnish a protection to 
residential neighborhoods..." 
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Appellee's ensuing citation is to Selden v. Capitol Hill Southeast 
Citizens Association, etal., 95 U.S. App. D.C. 62, 219 F. od 33. The 
decision was rendered December 23, 1954, considerably prior to the 
Zoning Regulations now in force. Under the earlier Zoning Regulations, 
effective September 1, 1953, the Board of Zoning Adj dgement Was em- 
powered to permit, in a residential district, the use of an unimproved 
lot for the temporary parking of motor vehicles, when such use was 
found not to interfere unreasonably with the most appropriate |use of 
property under the zone plan. Pursuant to such authorization, the Board 
of Zoning Adjustment, by divided vote, authorized for a period of two 
years an automobile parking lot at New Jersey Avenue and D Street, 

S.E. The neighborhood had been zoned residential, and as it) embraced 
row houses and a large hotel, was presumably of character within the 
current R-5 classification. The District Court set aside the Board's 
order, and on appeal this Court by a divided vote reversed the District 
Court, emphasizing in its opinion the "critical parking problem on the 
south side of Capitol Hill." In his dissenting opinion Judge Prettyman 


| 
said: 


"I would affirm the judgment of the District Court in this 
case... The Board of Zoning Adjustment has no power 
in respect to parking lots in residential districts, except 
as the power is given it in the foregoing regulation, and 
its authority does not go beyond the permission given it by 
the regulation. Two features of this regulation are absolutely 
violated by the order of the Board before us. In the first 
place the Board was authorized to permit 'temporary parking 

| 
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of motor vehicles’ only. It has no power to permit the 
building of a permanent parking lot. The two things are 
totally different, and the regulation meant what it said. 

It meant to authorize the Board to permit temporary 
parking, andno more. . . To be sure, it granted the 
permit for two years only and so calls it a temporary 
parking lot . . . but a permanent operation is clearly 
contemplated. . . . In the second place the Board was 
not authorized by the regulations to grant a permit unless 
the proposed use is found 'not to interfere unreasonably 
with the most appropriate use of neighboring property under 
the zone plan.' This is a residential district. And so the 
most appropriate use of neighboring property under the 
zone plan is for residences... 


"What I am saying might be cast in terms of support in the 
evidence, arbitrary action, and abuse of discretion. But 
the regulation is framed in terms of power, and I adhere 
to the plan of the regulation. . . My brethren place great 
reliance upon the findings by the Board that there is a 
critical parking problem on the south side of Capitol Hill. 
There is a critical parking problem in every spot in down- 
town Washington and in many spots outside the downtown 
area. But that is no reason for violation of zoning maps 
and regulations... Zoning is not designed for the benefit 
of intruders into neighborhoods; it is designed to protect 
the character of neighborhoods as such character either 
exists or develops..." 


Appellee's final citation is to O'Boyle v. Coe, 155 F.Supp. 581, 


D.C. D.C. , decided October 1957 under the zoning regulations then exist- 
ing. The property involved was located in "a first commercial district, " 
in which the operation of stores and similar business establishments was 
permitted. Under such prior Zoning Regulations the Board of Zoning 
Adjustment could allow a gasoline and oil service station in a first com- 
mercial district, if it was in harmony with the general purpose and intent 


of the regulations and maps, and would not tend to affect adversely the use 
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of neighboring property in accordance with the same. The Board declined 
permit issuance for such a station. In reversing the Board, and directing 
issuance, the Court pointed out (595): 


"No testimony whatever was introduced in opposition to the 
application. No property owner, no resident, no business 
man of the area interposed any objection." | 

"The administrative discretion . . . is not unlimited or un- 
bridled. It must be a sound legal discretion. Whether a 
dispensation should be granted is not a matter of grace but 
must be determined on legal principles. In a democratic 
society the acts of Government officials are not basedjon 
grace but on established principles of law. In fact the 
regulation here expressly formulated certain standards 
to guide the actions of the Board." 


(c) 
Counsel for Appellee asserts, page 14, that he did file a set of 


alternate plans with the Board after having first served counsel who then 


represented all the opponents. Section 8203. 1 of the Zoning Regulations 


(Appendix to Brief for Appellants, page 3) requires each application to the 


Board to be made on the appropriate form provided by the Zoning Commis- 


sion, and all information required by the form to be furnished, namely: 
| 
Submit plats drawn to scale, showing the boundaries and 
dimensions of the lot; dimensions of the existing buildings 

and accessory buildings, and plans and elevations of proposed 
buildings to be erected or altered in sufficient detail to an 
understanding of the problem. State the existing and intended 
use of such building or part of building; the number of families 
or household units, if any, and such other information as may 
be necessary to an understanding of the conditions which were 
the basis of the appeal. (J. App. 287, 288.) 
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Appellee executed and filed the required form, and furnished the 
above information by means of plans, on filing of the appeal on January 29, 
1960 (J. App. 287, 288). There is no provision under the Zoning Regula- 
tions or the Board's Rules of Procedure for the filing of one kind of plans 
with an application for special exception under the Section 3101. 42, and 
then when hearing has been held on those plans, the record closed, and 
the cause is under advisement, for filing other and different plans as on 
the same application, by mailing such other plans to the Board, with copy 
to opposing counsel... The transmission of such later plans was not and 
could not be a filing of alternate plans as on the then pending application 
but was an attempt to file a new application without complying with the 
requirements of Section 8203.1, and if made on the same facts as in the 
earlier application, was prohibited by Section 8204.3 of the Zoning 
Regulations (Appendix to Brief for Appellants, page 3). It is signifi- 
cant that the Board in its Order of May 24, 1960, omitted mention of 
the so-called alternate plans and instead made express finding as follows 
with respect to the plans filed with the application: 

“Appellant proposes to erect three one-story buildings on 

the site. . .| Provisions for classes are made through 

grade eight. Another building is designed for assemblage 

and related purposes. The third building will house the 

teaching staff."" (J. App. 31). 


The Board's advices to opponents of grant of the rehearing did not 


indicate what plans would receive consideration thereat (J. App. 329). 
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The official notice of the rehearing given to residents of the area failed 
to give such information (J. App. 331). Counsel for Appellee did not 
vouchsafe to furnish it to the Opponents, and, as stated above, did not 
comply with the requirements of Section 8203.1. In the circumstances, 
and also because of the limitation to 15 minutes, the Opponents, as al- 
ready stated hereinabove, pursued what appeared to be the only available 
course, namely the preparation of documentary material for submission 
at the rehearing, designed to show that the proposed school could not be 
constructed and operated on the site under any plan, without serious 
damage to the residential neighborhood and public interest (J. App. 120, 
215). 
The last paragraph, page 15 of Appellee's Brief, conveys the 
very erroneous impression that a procedural irregularity asserted by 
Appellants relates solely to "the exclusion by the Board of a certain 


letter submitted by counsel for Appellants in No. 16, 661 froma realtor, 


expressing the view that the proposed construction would decrease 


Woodley Hill property values." Actually the irregularity relates to the 

wrongful exclusion of all the following, proffered at the rehearing by 

counsel for Appellants in No. 16661: 
General Review of Appellant's Proposed Uses of Lot 811, 
Square 2113, by Mr. Joseph W. Rogers, Jr., registered 
architect, Washington, D.C., presenting facts establishing 
the inadvisability of placing a non-conforming, non-neighbor- 


hood institution on the last remaining 1-1/3 acres of the 
residential tract of about 20 acres. (J. App. 157-162, 215). 
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Affidavit of Traffic Count, by Mrs. Andre Cornu, showing 
the serious traffic situation affecting the site. (J. App. 
162-165, 216). 


Letter from Mr. Frederick A. Marsteller, experienced 
Washington realtor, expressing the view that the proposed 
construction ,would decrease Woodley Hill property values. 
(J. App. 166, 167, 216). 


(See also Brief for Appellants, pages 17, 18.) 


Conclusion 


It was stated in Devereux Foundation, Inc., Zoning Case, 351 


Pa. 478, 483-486, 41 A. 2d 744, certiorari to U.S. Supreme Court denied: 


"An 'exception' in a zoning ordinance is one allowable where 
facts and conditions detailed in the ordinance, as those upon 
which an exception may be permitted, are found to exist. . . 
The discretion vested in the Board is subject to review if 
abused or not exercised in accordance with the provisions of 
the Act. The Statute does not give the Board power to do what 
they feel inclined to do regardless of the provisions of the 
Statute. It [the Foundation] bought the property with full 
knowledge of the terms of the ordinance, and certainly the 
mere curtailment of its ambition to expand its work over for- 
bidden territory is not an unnecessary hardship within the 
statutory meaning of the phrase; to hold otherwise would be 
to nullify the entire purpose and effect of the zoning regula- 
tions . . . The power to exercise such a variance is to be 
sparingly exercised and only under peculiar and exceptional 
circumstances, for otherwise there would be little left of the 
zoning law to protect public rights; prospective purchasers 
of property would hesitate if confronted by a tribunal which 
could arbitrarily set aside the zoning provisions designed 
to establish standards of occupancy in the neighborhood. " 


And in Berg v. Zoning Board of Review of City of Warwick, 64 


R.L 290, 292, 293, 12 A. 2d 225: 
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"An examination of the record shows that toward the end of 
the first sitting of the Board, the hearing began to assume 
the characteristics of a contest between petitioner and the 
Board. This atmosphere was continued and intensified at 
the second hearing of the Board. Such an atmosphere ‘does 
not inspire confidence. Even though considerable latitude 
in matters of procedure is ordinarily countenanced in a 
public hearing by a zoning board of review, the hearing in 
this case lost much of the reserve that is to be maintained 
in a quasi-judicial proceeding. . . . While the Court will 
not ordinarily interfere with the decision of a zoning board 
of review unless such board has clearly abused its dis- 
cretion, yet, even though there be a stenographic report 
or otherwise substantial report of the testimony, we do 
not intend to speculate as to the grounds on which such a 
board bases its decision. This applies with even greater 
force when as appears in the record before us, the board 
took into consideration information which allegedly was 
within its own knowledge . . . but of which not even the 
substance is disclosed anywhere in the record brought up 
for review. . . The decision of the respondent board is 
reversed, and it is ordered that such Board give Petitioner 
a hearing de novo in accordance with this opinion." 


And in Hyman v. Coe, 148 F.Supp. 24, 27, 32 (D.C. D.C.): 


"An 'exception' in a zoning ordinance is one allowable where 
facts and conditions detailed in the ordinance, as those upon 
which an exception may be granted, are found to exist. Ap- 
plication of Devereux Foundation, Inc., 351 Pa. 478, 41 A. 2a 
744, appeal dismissed Devereux Foundation v. Lea, 326 U.S. 
686, 66 S.Ct. 89, 90 L.Ed. 403. The Board is to decide 
whether or not the exception sought meets the requirements 
of the regulation but this decision must result from an exer- 
cise of sound discretion, that is, legal discretion, and must 
not be arbitrary, capricious, or unreasonable. . . The 
burden of showing the existence of conditions warranting 
the granting of the special exception rests upon plaintiffs. " 

| 


And in Heath v. Mayor and City Council of Baltimore, 187 Md. 


296, 303, 305, 49 A. 2d 799: 
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"One of its {the Board's] functions is to grant special 
exceptions or variances in exceptional cases. An 'ex- 
ception’ within the meaning of a zoning ordinance is a 
dispensation permissible where the Board of Zoning Ap- 
peals finds existing those facts and circumstances speci- 
fied in the ordinance as sufficient to warrant a deviation 
from the general rule. Devereux Foundation, 351 Pa. 
478; 41 A. 2d 744. In the exercise of its discretion in 
allowing a special exception or variance, the board must 
act in conformity with the rules of conduct prescribed by 
the Legislature, or by the City Council acting with the 
sanction of the Legislature. Board of Appeals v. McKinney, 
174 Md. 551, 560; 199 A. 540, II7 ALR 207. 


"A statutory provision for a public hearing implies both the 
privilege of introducing evidence and the duty of deciding 
in accordance with the evidence, and it is arbitrary and 
unlawful to make an essential finding without supporting evi- 
dence. This is especially true in zoning cases where 
equality and uniformity of operation within a particular zone 
as to each type of building are basic in the statute. Invidious 
distinctions and discriminations are not permissible. The 
very essence of zoning is territorial division according to 
the character of the land and the buildings, their peculiar 
suitability for particular uses, and uniformity of use within 


the zone. County Com'rs of Anne Arundel County v. Ward, 


186 Md. 330, 46 A. 2d 684." 

A literal enforcement of the ordinance may be disregarded to per- 
mit a variance, while the conditions for an exception must be found in the 
ordinance and may not be varied. Stone v. Gray, 89 N.H. 483, 487, 

488; 200 A. 517. The conditions permitting an exception must be found 
in the regulations themselves. Fox v. Zoning Board of Appeals of 
Stamford (Conn.), 154 A.2d 520, 522. The authority of the zoning board 


is limited in scope to that expressly conferred by statute. Noonan v. 


Zoning Board of Review of Barrington (R.I.), 159 A. 2d 606. 
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Zoning ordinance enabling statute did not contemplate that 
applications for exceptions would become a routine alternative method 
to provide extensive changes in zones fixed by the City Council. Such 
statute, in creating a zoning board of review, does not authorize that 


board to substitute its discretion to achieve an amendment in the 


ordinance. Harte v. Zoning Board of Review, 80 R.I. 43, 911A. 2d 33. 


"In the matter of granting exceptions, it must be re- 
membered that there must be a statutory authorization] and 
that the same care should be exercised when granting b 
variance. The board must find as a fact that the exception 
will subserve the public welfare and not the needs of some 
private individual. The scheme of any ordinance sherai es 
exceptions requires two different kinds of findings by the 
board: first, as to the interests of the general public, | and 
second as to the interests of a particular neighborhood, When 
these two elements .re lacking, an exception may not be 
properly granted.'' Zoning Law and Practice, Yokley, 
Second Edition, Vol. 1, page 321. 


"'Exceptions' are permitted under only those facts, 
conditions, and circumstances which are specifically set 
forth in a zoning ordinance or regulation itself, and which 
— if met — may be applied by the Board. 


"An 'exception' hasits origin in the zoning ordinance 
itself. It relates only to such cases as are expressly pro- 
vided for under the enunciated terms of the ordinance. | It 
is spelled out right in the ordinance. . . 


"The board has no power to substitute for, nor to 
change, nor even to vary what the ordinance has said shall 
constitute an exception. . . only those particular, defined 
and enumerated ‘exceptions’ specified in the ordinance itself 
will warrant an allowance of an exception by the Board) "' 
Law of Zoning, Metzenbaum, Second Edition, Vol. 1, pages 
813, 814. 
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In summation at the hearing on March 23, 1960, counsel for 
Appellee stated to the Board (J. App. 110, 111): 


"I submit, gentlemen, that we have made a complete and 
adequate showing that this school is reasonably necessary 
and convenient to the neighborhood. . . Now as far as 
we are concerned, we have the burden of proof admittedly 
of showing that the school so placed on this property would 
not be objectionable to adjoining nearby property because of 
noise, traffic, number of students or otherwise objectionable 
conditions . . . The number of students I can give you my 
assurance I don't now how many children can be squeezed 
into this particular building, but we are advised that the 
maximum number of children of the school will be three 
hundred. .. To be perfectly honest and frank with you, 
if I were immediately adjacent to the school I would oppose 
it. I can understand the feelings of people like General 
Johnson and others who reside immediately across the 
street from it." 


The foregoing constitutes unqualified admission that the Appellee 
was required to establish by burden of proof that all conditions specified 
by the Section 3101. 42 for the granting of the special exception had been 
met, before the Board would be empowered to grant the exception. The 


Board itself recognized the applicability of the Section when it expressly 


made findings under all three subparagraphs of the Section (J. App. 32; 


Appendix to Brief for Appellants, page 1). However, those findings 

are not supported by the weight of the evidence, or are not supported 

by any evidence, or are contrary to the evidence (Brief for Appellants, 
pages 20-36), and the Board's action was therefore arbitrary and 
capricious, and its Order of May 24, 1960, predicated on those findings, 


is invalid. 
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Wherefore the cause should be remanded to the District Court, 


with direction to vacate its Order of June 15, 1961, and to enter in 


lieu thereof an Order granting Appellants’ (Plaintiffs') Motion for 


Summary Judgment, and denying Appellees' (Defendants') Motion. 


Respectfully submitted, 


John Wattawa 
1317 F Street, N. W. 
Washington 4, D.C. 
Attorney for Appellants 


January 19, 1962 
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(i) 
QUESTIONS PRESENTED 
| 
Did the District Court commit reversible error, as follows: 


1. In failing to find that admitted irregularities in the proceedings 
before the Board of Zoning Adjustment deprived Appellants of a fair hear- 


ing and due process of law? 


2. In failing to find that the Board of Zoning Adjustment exceeded 
its delegated authority , usurped the powers reserved to the; Zoning Com- 
mission, and performed a legislative function beyond the scope of its au- 
thority ? 

3. In failing to set aside the order of the Board of Zoning Adjustment 
on the ground that the Applicant failed to sustain the statutory burden of 
proof imposed under Sec. 8203.8 of the zoning regulations ? 


4. In finding there was substantial evidence to support the action of 


the Board when in fact and law there was no legal evidence'to support the 
| 


Board's action and order? 


5. In finding that the action of the Board of Zoning Adjustment was 
not arbitrary or capricious when in law and in fact the Board abused its 
discretion and its action was contrary to the evidence, inconsistent, con- 


tradictory , discriminatory, and had no rational basis ? 


6. In failing to resolve the important issues of law presented in Ap- 
pellants' complaint for declaratory judgment, without sound legal reasons 


for such failure? 


7. In denying Appellants' motion for summary judgment and granting 
the motion for summary judgment of the Appellees ? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE : 
1. The Parties and the Property Involved 
2. The Special Exception Sought 
3. Factual Background z - 
. The Initial Hearing Before the Board 
(a) The Case on Behalf of the Applicant : 
(b) The Case in Opposition to Granting the Exception 
(c) After the Hearing 
5. The Order of the Board 
6. The Limited Rehearing 
7. Proceedings in the District Court 
8. Applicable Statutes and Regulations 


TONIQNKQAHA RHF FO WD DW 


STATUTES, REGULATIONS AND RULES INVOLVED 
STATEMENT OF POINTS 


SUMMARY OF ARGUMENT . 


A. The District Court Erred in Failing to Find that 
Admitted Irregularities in the Proceedings Before 
The Board Deprived Appellants of a Fair esas: 
And Due Process of Law F 


. The District Court Erred in Failing to Find that 
The Board Exceeded its Delegated Authority and 
Performed a Legislative Function poe the ee 
Of its Authority . 


. The District Court Erred in Failing to Set Aside the 
Order of the Board on the Ground that the Applicant 
Failed to Sustain the Statutory Burden of Proof ee 
Under Sec. 8203.8 of the Zoning Regulations . 


. The District Court Erred in Finding There was 
Substantial Evidence to Support the Action of the 
Board When in Fact and in Law there Was No etias 
Evidence 


. The District Court Erred in eae the Action of the 
Board Was Not Arbitrary Nor Capricious When in Fact 
And in Law its Action Was Contrary to the Evidence, 
Inconsistent, a eames teed camnsa and Had 
No Rational Basis p ‘ ; 


(iv) 


INDEX 
(Cont'd.) 


F. The District Court Erred in Failing to Decide 
All the Material Issues of Law 


ARGUMENT 


I. Admitted Irregularities in the Proceedings Before the 
Board Deprived fp catgeiae of a Fair ee and 
Due Process . : 


A. The Decision of the Board, on Its Face, Was Based 
Upon Evidence Obtained Ex Parte and Not a Part of 
The Record of the Public Hearing 


1. The Results of an Inspection of the Property 
By the Board, Which Formed the Basis of its 
Order, Were Not a Matter of Record 


2. Ex Parte Material Submitted After the 
Hearing Had Closed 


B. The Time to Present Testimony and Argument on the 
Ex Parte Material Which Had Served as the Basis of 
The Board's Original Decision Was alge! Limited 
To Fifteen Minutes 


. The Record of the Hearing Before the Board Was 
Incomplete, Inaccurate and Distorted, in that Relevant 
Testimony was Excluded or pcos or See 
Reported $ ; 


II. The Board Ignored ieee Guess in the poate Act, 
Exceeded its ae med and Performed a ieee 
Function 


A. By a Series of Special Exceptions the Board Has Now 
Established a School and Non-Residential Use Zone in 
An R-1 District 5 


B. The Board Created and Used a New and Different 
Standard for Granting a Special Exception, and Thereby 
Amended the ics eae in Violation of Sec. 8 of the 
Zoning Act P 


C. The Board Usurped the Authority of the Zoning 
Commission to Regulate the Use of Land 


. The Applicant Failed to Sustain the Statutory Burden of 
Proof Imposed Under Sec. 8203.8 of the Zoning Regulations 


. Decision of the Board Was Not Based on Substantial 
Evidence ‘ 


A. Evidence Did Not Establish Any of the Required 
Conditions Set Out in the Regulations 


1. No Evidence as to Noise 


(v) 


INDEX 
(Cont'd.) 


. No Evidence That the School is Not Likely to 
Become Objectionable Because of Traffic 


. No Evidence That School Not eee 
Because of Number of Students 


. No Evidence That Ample Parking Space is 
Provided for Visitors Likely to Come to the 
. Site by Automobile < 


. No Evidence that "Otherwise Cereus 
Conditions Would Not Be rely. to Become 
Objectionable . 


. No Evidence That the Proposed School is 
Reasonably Necessary Or Convenient to the 
Neighborhood it is Proposed to Serve 


. Special Exception Not in Harmony With Purpose 
And Intent of the Regulations .  . ; 


. Evidence in Opposition Nullified Any Sere | 
Which the Board re! Have Drawn from the rents 
Evidence a 


9. Mere Statutory iediags Ee 


. The Board Abused its Discretion and its Action Was 
Arbitrary and Capricious A 


. The District Court Erred in ies to Decide all 
Material Issues of Law ‘ 


CONCLUSION 
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No. 16,660 


RALPH ROBEY, et al., 
Appellants, 
V.. 


JAMES E, SCHWAB, et al., As Members 
of the Board of Zoning Adjustment, et al., 


Appellees. - 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The District Court had jurisdiction under Title 11-306 et seq. of the 
District of Columbia Code (1951 Ed.), and Title 28, Sec. 2201 of the United 
States Code. 


This Court has jurisdiction under Title 28, Sec. 1291, United States 
Code. ) 


Appellants, plaintiffs below, residents of the District of Columbia, 
filed a complaint for declaratory judgment and injunctive relief (J.A. 5) ee 
against the Appellees, Defendants below, constituting the Board of Zoning _ 
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Adjustment, an agency of the District of Columbia government, to review 
and set aside an order of the Board granting a special exception under the 
zoning regulations for the construction of a private school on behalf of 
Appellee Patrick A. O'Boyle, intervenor-defendant below. 


Appellants filed a motion for summary judgment (J.A. 29); Appellees 
filed a cross motion for summary judgment (J.A. 179). After hearing, the 
District Court, by an order dated June 15, 1961 (J.A. 192) denied Appellants’ 
motion for summary judgment and granted the motion for summary judg- 
ment of the appellees. 


A motion for rehearing was denied by the District Court on July 17, 
1961 (J.A. 195). Appellants filed Notice of Appeal August 7, 1961 (J.A. 196), 
and an order extending time for filing and docketing the appeal to and in- 
cluding September 30, 1961 was signed and filed on September 12, 1961 
(J.A. 197). 


STATEMENT OF THE CASE * 


1. The Parties and the Property Involved 


Appellants and Plaintiffs below are owners and occupants of a one- 
family detached dwelling at 2926 Garfield Street , Northwest, in the District 
of Columbia, in a subdivision known as "Woodley Hill", in an R-1 zoned 
residential district. The residences in "Woodley Hill" have an average 
capital investment of Sixty Thousand Dollars ($60,000.00) (BZA, Mar. Tr., 
J.A. 94). 


Appellees, Defendants below, are members of the Board of Zoning 
Adjustment of the District of Columbia (hereinafter referred to as the Board), 
the Director of Licenses and Inspections of the District of Columbia, and 


3 For the convenience’ of the Court references hereinafter abbreviated are as foi- 
lows: Joint Appendix, J.A.__; Transcript, March Hearing before Board of Zoning 
Adjustment, BZA Mar Tr. J.A.___; Transcript, Rehearing before Board of Zoning 
Adjustment, BZA, July Tr., J-A.___; Appendix, Appellants' Brief, Appel. Appendix 
P.___; Hearing on Motion for Rehearing before District Court, D. C. Tr., J.A. 
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Patrick A. O'Boyle, Roman Catholic Archbishop of Washington, a corpora- 
tion sole, (hereinafter referred to as the Applicant) , Intervenor-Defendant: 
below, owner of a one and one-third acre tract of unimproved land known | 
as Lot 811, Square 2113, located at the northwest corner of 29th and Gar- 
field Streets, Northwest, in the District of Columbia, adjacent to Appellants’ 
residence, and applicant before the Board for a special exception for a : 
private school. 


2. The Special Exception 


On January 29, 1960, the Applicant filed an application with the Board 
of Zoning Adjustment, under Sec. 3101 42 of the zoning regulations for a 
special exception to erect a three-building private school and convent 
(J.A. 287) on said unimproved one and one-third acre tract of land. 


3. Factual Factual Background 
The Applicant now operates a school located on Woodley Road and 27th = ASE 


Street, Northwest, (BZA, Mar. Tr., J.A. 42) in an R-3 zoned neighborhood 
of row dwellings, two blocks distant from the Woodley Hill area and directly 
across the street from the Sheraton Park Hotel on Woodley Road. The ; 
school has been established at this location for more than thirty years, and 
has a present enrollment of 197 students (BZA Mar. Tr., J.A. 43). 


In April, 1955, prior to the development of the Woodley Hill subdivi- 
sion, and while the unimproved tract of ground herein was "isolated" , the 
Board of Zoning Adjustment granted a special exception to this same Ap- 
plicant for limited and restricted use of the property herein as a playground 
for the pupils of the present St. Thomas School (Complaint , J.A. 16).: This 
special exception for limited and restricted use was extended in April, 1957 
for a period of five years (Complaint, J.A. 16). 


Adjoining the property involved herein on the West (Garfield Street) 
is the Maret School, another private school, for which the Board of Zoning 
Adjustment granted a special exception in June, 1951 (J .A. 168). In April, 
1960 (one month before granting the special exception herein) the Board 
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granted the Maret School a further special exception to permit the addition 
of 2 combination gymnasium-classroom building and parking lot, with ac- 
cess driveway from Garfield Street, directly opposite the residence of the 
Appellants (J.A. 168). Adjoining property on the north (29th Street) side of 
the proposed school site is occupied by the Swiss Chancery, also permitted 
under a special exception granted by the Board of Zoning Adjustment. 


4. The Initial Hearing Before the Board 
(a) The Case on Behalf of the Applicant 
A public hearing scheduled for February 20, 1960 was postponed for 
one month because of the Board's failure to notify property owners on Gar- 


field Street (J.A. 169). At the postponed hearing, held March 23, 1960, the 
Applicant offered in evidence "consents of 70 property owners" (BZA, Mar. 


Tr., J.A. 37), introduced plans and a model of the proposed three-building 


school and convent (BZA, Mar. Tr., J.A. 37), brief testimony of the archi- 
tect (BZA, Mar. Tr., J.A. 38-42), testimony of the pastor of St. Thomas 
Church of the extensive size of the church parish (BZA, Mar. Tr., J.A. 48), 
that 98% of the students come from this parish (BZA, Mar. Tr., J.A. 46), 
and that the present school was inadequate to care for the children residing 
in the parish seeking admission (BZA, Mar. Tr.,J .A. 43). He testified that 
traffic conditions at the present school were very dangerous (BZA, Mar. 
Tr., J.A. 44). He also stated that he had received no complaints of noise at 
the present location of the school, but that he had received complaints of 
noise at the playground area, which is the site of the proposed school (BZA 
Mar. Tr., J.A. 46). He could not assure the Board that the proposed school 
would not be used for summer sessions (BZA, Mar. Tr., J.A. 50). In re- 
sponse to a question of counsel for the opponents, he stated that if it were 
feasible to rebuild the school at the present site, ''we would certainly at- 
tempt it" (BZA, Mar. Tr., J.A. 49). 


Twelve witnesses, all residents of the general area, testified in favor 
of the proposed school (BZA, Mar. Tr., J.A. 51 -64). Their testimony re- 
lated to the unsafe conditions at the present school, and to the needs of the 


a) 
parish, Generally, it was their personal opinion that the planned school 
would not be objectionable. Many of these witnesses were parents of child- 
ren now attending or expecting to attend the St. Thomas School (BZA, Mar. 
Tr., J.A. 51, 55, 56, 57, 61, 64). 7 


No expert testimony or documentary evidence of any |kind was intro- 
duced by the applicant to support any of the personal opinions expressed by 
the witnesses. 


(b) The Case in Opposition to Granting the Exception 

The Woodley Hill Area Home Owners Association, representing the 
residents and property owners in the immediate vicinity of the proposed 
school, appeared before the Board in opposition to the application for a 
special exception. They submitted documentary evidence as follows: 

1. Petitions signed by 134 residents and owners in the immediate 
area opposing the special exception (J.A. 307-321). a 

2. Exhibits showing that the proposed school site was too small, 
judged by the minimum standards adopted by the D. C. Board of Education 
and national school planners for elementary schools (J.A..136, 187, 146, 147). 


3. That a large number of vacancies existed in the two nearby public 
schools (J.A. 137). 


4. That the proposed plans for the school did not meet requirements 
for recreational facilities for junior high schools (J.A. 143, 144, 145, 146). 


. Statement of assessed valuation and estimated capital investment 
in the immediate Woodley Hill area (J.A. 134-136); © 


and the following testimony: 


1, Professional opinion of a registered architect that the school use 
: | 
was contrary to basic zoning precepts (BZA, Mar. Tr., J,A. 80-82). | 


2. Hazardous traffic conditions existing at the proposed school site 
(BZA, Mar. Tr., J-A. 89, 104). 


3. Lack of adequate parking facilities and congested parking condi- 
tions existing in the area (BZA, Mar. Tr., J -A. 88). 
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4. Objections because of noise (BZA, Mar. Tr., J.A. 88, 106). 
5. Inadequate playground space (BZA, Mar. Tr., J -A. 88). 


6. Objections to the multi-purpose room in the nature of an audi- 
torium (BZA, Mar. Tr., J.A. 87). 


7. Lack of harmony with the neighborhood (BZA, Mar. Tr.,J.A. 82, 89). 

8. Adverse affect on property values (BZA, Mar. Tr.,J A. 94). 

9. The alternative of the school to rebuild at its present site (BZA, 
Mar. Tr., J.A. 89, 102, 103). 


No rebuttal testimony or documentary evidence was offered by Applicant. 


(c) After the Hearing 
The Board took the case under consideration. Thereafter, on April 
11, 1960, Applicant submitted to the Board, ex parte, a completely new and 
different set of plans for a single two-story building, advising the Board by 
letter that "objections of certain of the property owners on Woodley Hill 
might well be overcome if the school could be re-oriented on the lot in ques- 
tion” (J.A. 151}. 


5. The Order of the Board 


On May 24, 1960, by a split vote of 3-2, the Board of Zoning Adjust- 
ment "as the result of a personal inspection of the property by the Board, 
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and from the record and the evidence adduced at the hearing," granted a 
special exception for a two-story building, accommodating assemblage, 
convent and classrooms (J.A. 31-34) similar to what was proposed in the 
plans submitted after the close of the hearing. 


The two dissenting members of the Board expressed the opinion that 
"any school of this general size and character is too large for the site area 
upon which it will be located. Furthermore, limiting conditions imposed by : 
the Board, although tending to be compromising in nature, are not suffic- 
iently restrictive to make the use one which would minimize adverse im- 
pact upon the surrounding residential neighborhood . . .” (J.A. 34). 
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-6. The Limited. Rehearing 


A rehearing granted at the request of opponents was held on July 20, | 
1960. Testimony and argument was limited to fifteen minutes for each side 
(J.A. 331). Applicant requested the Board to modify its order to eliminate 
the kindergarten and permit the addition of grades seven and eight, at the 
same time suggesting the number of students be limited tol 250; “that per-|: 
haps the size of the area was not sufficiently large enough to accommodate 
a school of 300" (BZA, Mar. Tr.,J.A. 113). Applicant then offered testi-. 
mony of the architect that the new plans contained all the units that were — 
in the original plans (BZA, July Tr., J.A. 115). | 


Because of the time limitation, counsel for caponenta sought to incre: 
duce documentary evidence relating to adverse traffic conditions , lack-of | 
harmony of the proposed school and its adverse affect on property values 
(BZA, July Tr., J.A. 119). Counsel for Applicant objected to admission of 
any documentary evidence (BZA, July Tr., J.A. 119), and the Board accepted — 
the exhibits, stating, "We're going to put the affidavits in the file , but sub- 
ject to Mr. Hamilton's objection and for that reason I rather doubt that we're 
going to read them" (BZA, July Tr., J.A. 125, 126). Again, it was intimated — 
that the Board had inspected the property and were familiar with conditions © 
(BZA, July Tr., J.A. 123). 


| 
The Board took the matter under consideration, and/on August 17, 
1960, without further findings, amended its original order to eliminate ac- 
commodation for kindergarten and substitute grades seven and eight (J.-A. 350). ms 


7. Proceedings in the District Court 


On November 22, 1960, Appellants filed in the District Court a:com-: 
plaint for declaratory judgment and injunctive relief, to set aside the order of 
of the Board of Zoning Adjustment (J.A. 5). Following disposition of numer- ~ 
ous intervening motions (see Docket Entries) , but without answer having been 
filed, the case came before the District:Court.on cross motions for summary 
judgment (J.A. 179). 


8 


On March 23, 1961, after argument on these motions, the Court re- 
quested counsel for the Board and the Applicant to submit a memorandum 
in the nature of proposed findings, and to cite by record references the 
evidence supporting the action of the Board. A Joint Memorandum was 
filed (J.A. 181). Upon request, Appellants were granted leave to file a simi- 
lar memorandum. 


On June 15, 1961, the District Court granted the motion for summary 
judgment of the Board and the Applicant, and dissolved a preliminary in- 
junction restraining the Appellee Director of Licenses and Inspections of 
the District of Columbia, from granting a building permit (J.A. 192). 


On June 22,1961, Appellants filed a motion for rehearing on the ground 
that the Court had failed to decide important issues of due process, usurpa- 
tion of legislative authority, disregard of zoning regulations, and important 
issues of law presented in Appellants’ complaint for declaratory judgment 
(J.A. 193). On July 17, 1961, the District Court denied the Motion for Re- 
hearing (J.A. 195). 


A motion by the Appellants to reinstate the injunction pending appeal, 
as provided in Rule 62(c) of the Federal Rules of Civil Procedure, was de- 
nied on August 16, 1961 (see Docket Entry). A motion to reconsider this 
denial, filed August 17, 1961, has not been acted upon by the District Court 
(see Docket Entry). 


8. Applicable Statutes and Regulations : 


Under the Zoning Act of June 20, 1938, Congress empowered the Zon- 
ing Commission to divide the District of Columbia into districts and regu- 
late the use of land therein. It also created a Board of Zoning Adjustment 
and empowered the Zoning Commission to provide in its zoning regulations : 
general rules to govern the organization and procedure of the Board not 
inconsistent with the Act. Section 8 specifically denied to the Board any 
power to amend the regulations and maps. 


: The text of relevant sections of the Zoning Act and regulations is set out in a 
separate appendix attached hereto. 


Zoning regulations adopted by the Commission May. 12; 1958 set forth 
the limited powers of the Board of Zoning Adjustment to-hear. and decide 
applications for special exceptions. Sec. 1301.1 provides that the segala: 
tions shall be held to be the minimum requirements; Sec. 
ates the requirements for granting a special exception for a pee school 
in an R-1 residential district; Sec. 3102 3102 establishes the R-1 district of on 
family detached dwellings; Sec. 7203 provides for modification of of 
parking conditions upon certain considerations; Sec. 8202 
cedures to be followed by the Board; Sec. 8203 8203 provides for appeals, wold 
hearings, burden of proof, etc.; Sec. 8207 confers original jurisdiction ( 
the BZA to grant special exceptions, subject to the specific conditions. speci- 
fied in the regulations, where, in the judgment’ of the Board, such special 
exception will be in harmony with the general intent and purpose of the 
ing Regulations and will not tend to adversely affect the u 
property. | 


STATUTES, REGULATIONS AND RULES INVOLVED 


Zoning Act of the District of Columbia. 
Zoning Regulations of the District of Columbia. 
Rule 56, Federal Rules of Civil Procedure. 


” Rule 9, Rules of the United States District Court fo 
Columbia. | 


STATEMENT OF POINTS 


1. Admitted irregularities in the proceedings before the Board of iS 
Zoning Adjustment deprived Appellants of a fair ee and due oe 
of law. 


2. The Board of Zoning Adjustment ignored important es 
objectives stated in the Act, misinterpreted the law and its own: eatery 
duty, and exceeded its delegated authority: ! hast 
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3. Applicant before the Board failed to sustain the statutory burden 
of proof imposed under Sec. 8203.8 of the zoning regulations. 


4. There was no legal evidence to support the Board's action, and 
the order of the Board was na supported by substantial evidence. © 


5. The Board of Zoning Adjustment abused its discretion, its action 
was contrary to the evidence, inconsistent, contradictory , discriminatory , 
and had no rational basis and was, therefore, arbitrary and capricious. 


6. The District Court erred in failing to resolve the important issues 
of law presented in Appellants' complaint for declaratory judgment , without 
sound legal reasons for such failure. 


7. The District Court erred in denying Appellants' motion for sum- 


mary judgment and in granting the motion for summary judgment of the 


Appellees. 


SUMMARY OF ARGUMENT 


A. THE DISTRICT COURT ERRED IN FAILING TO FIND 

THAT ADMITTED IRREGULARITIES IN THE PROCEED- 

INGS BEFORE THE BOARD DEPRIVED APPELLANTS 

OF A FAIR HEARING AND DUE PROCESS OF LAW 

The undisputed facts before the District Court disclosed: (a) that 

the applicant submitted ex parte material after the hearing was closed; 
(b) that the decision of the Board was based upon plans not before it on 
public hearing; (c) that time to present testimony and argument on the plans 
which had served as the basis for the original decision was arbitrarily limit- 
ed to fifteen minutes; (d) that no testimony or evidence was offered at the 
hearing concerning the nature or results of "an inspection of the property 
by the Board," relied upon by the Board as basis for its decision; (e) that 
the transcript of the hearing before the Board was incomplete and inaccur- 
ate in that relevant testimony was excluded or incompletely or erroneously 
reported. 


The District Court erred in failing to rule upon these irregularities , 
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and to find that, either alone or in combination, they were seriously pre- | 
judicial to the rights of appellants and denied them.a fair hearing and:due | 
process of law. 


B. THE DISTRICT COURT ERRED IN FAILING TO FIND 
THAT THE BOARD EXCEEDED ITS DELEGATED 
AUTHORITY AND PERFORMED A LEGISLATIVE : 
FUNCTION BEYOND THE SCOPE OF ITS AUTHORITY 


By a series of special exceptions, the Board of Zoning Adjustment 
has now established in an R-1 residential district a school and non-resi- 
dential district extending for approximately four city blocks, thus changing 
the character of the district and adversely affecting the stability of the dis- 
trict and the land values therein. In so doing, the Board has usurped the 
authority conferred by Congress upon the Zoning Commission to determine : 
the use of land and, by adopting its own previously granted exceptions to 
justify the special exception involved here, has amended the zoning regula- 
tions in violation of the specific prohibition contained in Section 8 of the 


Zoning Act. By adopting proximity to other institutional-type uses pre- 


viously sanctioned by the Board, it adopted a new and different standard es 
and condition for special exceptions for private schools not set out in the 
zoning regulations, and in effect changed the regulations. Congress forbade 
such action by the Board of Zoning Adjustment. The Board may exercise 
its discretion only within the narrow limits of the authority delegated to it. 
It cannot do by indirection that which it is prohibited from doing directly. 
The District Court should have found that by exceeding its delegated author- 
~ ity the order of the Board was an ultra vires act and illegal. — 


C. THE DISTRICT COURT ERRED IN FAILING TO SET 
ASIDE THE ORDER OF THE BOARD ON THE GROUND 
THAT THE APPLICANT FAILED TO SUSTAIN THE 
STATUTORY BURDEN OF PROOF IMPOSED UNDER 
SEC. 8203.8 OF THE ZONING REGULATIONS 


The burden of proof in proceedings to secure an exception rests upon ° 


the applicant. This is so even if no evidence is offered in opposition. In’: 
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the usual case, this burden imposes a duty to establish a prima facie case, 


that the exception would meet each of the minimum requirements set forth 
in the regulations. In the instant case, the usual burden was greater be- 
cause of prior decisions of the Board establishing the maximum permis- 
sible use of the subject property. The District Court erred in failing to 
recognize this statutory obligation, and in failing to set aside the order of 
the Board because applicant had failed to sustain that burden of proof. 


D. THE DISTRICT COURT ERRED IN FINDING THERE 
WAS SUBSTANTIAL EVIDENCE TO SUPPORT THE 
ACTION OF THE BOARD WHEN IN FACT AND IN 
LAW THERE WAS NO LEGAL EVIDENCE 


The record demonstrates that the applicant , the Board and the Dis- 
trict Court erroneously relied upon hardship conditions existing at the 
present school as justification and support for the special exception. Prac- 
tically the entire testimony before the Board on behalf of the applicant was 
directed to conditions at the present school and the needs of the St. Thomas 
Parish. No evidence whatsoever was offered with respect to any of the con- 
ditions precedent required by the regulations. The testimony offered in be- 
half of the applicant did nothing more than present a picture of an obsolete 
school, unatie to accommodate the growing demands of the parish it serves, 
seeking to move into a nearby R-1 residential neighborhood with the bless- 
ing of twelve residents of that area, some of whom were parents of children 
attending the present school. 


Although the burden of proof rested upon applicant , opponents never- 
theless introduced evidence bearing upon every one of the conditions speci- 
fied in the regulations, to wit: (1) that hazardous traffic conditions would 
be intensified, (2) that objectionable noise coming from only part-time use 
of property as a playground would inevitably become more disturbing, 

(3) that by standards employed by public school authorities, the property 
was too small to accommodate the number of students proposed, (4) that 


there were a large number of vacancies in the public schools in the area, 
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(5) that parking conditions, already overtaxed tlcegh proximity to the 
Sheraton Park Hotel, would become more acute, and (6) that, because. of the 
price range of the properties, and age range of the residents, the school — 
could not remotely be considered reasonably necessary or convenient ‘to the 
neighborhood. To this, and again as part of the record, there must be added 
the earlier findings and conclusions of the Board when it permitted limited 
and restricted use of the property as a part-time. playground. | 

. On the basis of the entire record, the District Court erred in conclud- yi 
ing there was substantial evidence to support the action of\the Board of Zon- » 
ing Adjustment. ees 


E. THE DISTRICT COURT ERRED IN FINDING THE ACTION 
OF THE BOARD WAS NOT ARBITRARY NOR CAPRICIOUS 
WHEN IN FACT AND IN LAW ITS ACTION WAS CON Y. 
TO THE EVIDENCE, INCONSISTENT, CONTRADICTORY, 
DISCRIMINATORY AND HAD NO RATIONAL BASIS; - 


The Board held a public hearing on an application for a special excep- ss 
tion to build a three-building school and convent. It did not "hear and decide" 
that application. It based its order on a completely new and different set of 
plans submitted ex parte after the hearing was closed. It justified its order | 
by allegedly placing limiting conditions upon the granting of the special ex- 
ception, which were either not limiting or were removed by subsequent ac- 
tion of the Board. It publicly stated it was not concerned with the conditions 


existing at the present school, then contradicted itself by granting the. special a 


exception on the basis of testimony it previously had ternjed irrelevant. | 
(The District Court likewise erred on considering this irrelevant testimony 
as legal evidence). ; 


The Board used its own previous special exceptions sevmittting! insti 
tutional-type use as justification for permitting anothec institutional-type 
use on adjoining property, rather than the standards ‘enumerated. in the ‘Zon | 
ing regulations. 


By a previous special exception the Board sanctioned limited use. of 
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(i) 
QUESTIONS PRESENTED 
Did the District Court commit reversible error, as follows:| 


1. In failing to find that admitted irregularities in the proceedings 
before the Board:of Zoning Adjustment pasion Appellants of a fair hear- 
ing and due process of law? | 


2. In failing to find that the Board of Zoning Adjustment exceeded 
its delegated authority , usurped the powers reserved to the conies Com- 
mission, and performed a legislative function beyond the scope of its au- 
thority ? : | 


3. In failing to set aside the order of the Board of Zoning Adjustment 
on the ground that the Applicant failed to sustain the statutory burden of 
proof imposed under Sec. 8203.8 of the zoning regulations? 


4. In finding there was substantial evidence to support the actionof. 
the Board ‘when in fact and law there was no legal evidence to support the’: 3 
Board's action and order? pies 

5. In finding that the action of the Board of Zoning Adjustment was 
not arbitrary or capricious when in law ‘and in fact the Board abused its % 
discretion and its action was contrary to the evidence, inconsistent, c con- te 
tradictory, discriminatory, and had no rational basis? ;, 


6. In failing to resolve the important issues of law presented in ap 
pellants' complaint for declaratory judgment, without cone id legal reasons. 
for such failure? Epa aaa ee 


7. In denying Appellants' motion for summary judgment alg ersting 
. the motion for summary judgment of the Appellees ? ao 


~ 
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1.. The Parties and the Property Involved . 
2. The Special Exception Sought . . 
$. Factual Background . 
4. The Initial Hearing Before the Board 
(a) The Case on Behalf of the Applicant. . —. 
(b) The Case in Opposition to Granting the Rxooption 
(c) After the Hearing ©. eee es 
5. The Order of the Board . : fee 
6. The Limited Rehearing «=. . +. 
7. Proceedings in the District Court .  .. 
8. Applicable Statutes and Regulations =. 


GO om mh Oo Nh DS 


STATUTES, REGULATIONS AND RULES INVOLVED. 
STATEMENT OF POINTS... +; 


SUMMARY OF ARGUMENT . py is he ba : 


A. The District Court Erred in Failing to Find that 
Admitted Irregularities in the Proceedings Before - 
The Board Deprived Appellants ots Se eee 
And Due Process of Law... . wise 


. The District Court Erred in Failing to Find that no 
The Board Exceeded its Delegated Authority and: |. : 
Performed.a Legiaiatve Function Barons the Scope. 
Of its Authority ° . . . pe 


the District Gort Belts patting bs Bu Asidemae 
Order of the Board‘on the Ground that the Applicant eee 
Failed to Sustain the Statutory Burden of Proof Imposed 
Under Sec. 8203.8 of the Zoning Regulations...» .'). 


. The District Court Erred in Finding There was. ‘. 
Substantial Evidence to Support the Action of the . 
Board When tn: act andija Caw cere, Was ho ee ACHE 
Evidence Paar i Om 
_ The District Court tied winiling the Anton Sem. 

_ Board Was Not Arbitrary Nor Capricious When in Fact 

And in Law its Action Was Contrary tothe Evidence, : 
Inconsistent, nora Dea and — 

No Rational Basis : : aah ots tw ee 
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(iv) 


INDEX 
(Cont'd.) 


F. The District Court Erred in Failing to Decide 
All the Material Issues of Law 6 . " 


ARGUMENT 


1. Admitted Irregularities in the Proceedings Before the 
Board Deprived Appellants of a Fair Hearing and 
Due Process e ‘ . . e ° ° x ° 


A. The Decision of the Board, on Its Face, Was Based 
Upon Evidence Obtained Ex Parte and Not a Part of 
The Record of the Public Hearing - - - - 


1. The Results of an Inspection of the Property 
By the Board, Which Formed the Basis of its 
Order, Were Not a Matter of Record . ‘ 


2. ‘Ex Parte Material Submitted After the 
Hearing Had Closed - -. - - a 


B. The Time to Present Testimony and Argument on the 
Ex Parte Material Which Had Served as the Basis of 
The Board's Original Decision Was Arbitrarily Limited 
To Fifteen Minutes . +. - + + +© «© 


C. The Record of the Hearing Before the Board Was 
Incomplete, Inaccurate and |Distorted, in that Relevant 
Testimony was. Excluded or Incompletely or Erroneously 


i. The Board Ignored Important Objectives in the Zoning Act, 
Exceeded its Delegated Authority and Performed a Legislative: 
Function F F : ' . F . 6 ‘. 


A. By 2 Series of Special Exceptions the Board Has Now 
Established a School and Non-Residential Use Zone in 
An R-1 District . s . . eee 3 F 


B. The Board Created and Used a New and Different 
Standard for Granting a Special Exception, and Thereby 
Amended the Regulations in Violation of Sec. 8 of the 
Zontes Act «a: pect | wt o Sele “ewe 


C. The Board Usurped the Authority of the Zoning 
Commission to Regulate the Use of Land Z A 
Ill. The Applicant Failed to Sustain the Statutory Burden of. - 
Proof Imposed Under Sec. 8203.8 of the Zoning Regulations 


IV. Decision of the Board Was Not Based on Substantial 
Evidence ‘ . > A ce 2 


. . . « 


A. Evidence Did Not Establish Any of the Required 
Conditions Set Out in the Regulations 


1. No Evidence as to Noise . 


(v) 


INDEX 
(Contd) 


No Evidence That the School is Not Likely‘ to 
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UNITED STATES COURT. OF APPEALS 
For The District Of Columbia Circuit 


No. 16,660 


RALPH ROBEY, et al., 


V.. 


JAMES E. SCHWAB, et al., As Members 
of the Board of Poa Adjustment, et al., 


Appetees: ot 


APPEAL FROM THE UNITED STATES DISTRICT COURT - 
»FOR THE DISTRICT:-OF COLUMBIA — 


BRIEF FOR APPELLANTS _ 


JURISDICTIONAL STATEMENT : 

The District Court had jurisdiction under Title 11-306 et seq. of the 
District of Columbia Code (1951 Ed.), and Title 28, Sec. 2201 of the United — 
States Code. a 

This Court has juriediction under Title 28, —— United States 

Code. : ieee ey 

Appellants, plaintiffs below, residents of the District afc rma = ae 

filed a complaint for declaratory judgment and injunctive relief GA. 5s 

against the Appellees, Defendants below, Constiiating the » Board of. Zoning. 
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Adjustment, an agency of the District of Columbia government , to review 
and set aside an order of the Board granting a special exception under the 
zoning regulations for the construction of a private school on behalf of 
Appellee Patrick A. O'Boyle, intervenor-defendant below. 


Appellants filed a motion for summary judgment (J.A. 29); Appellees 
filed a cross motion for summary judgment (J.A. 179). After hearing, the 
District Court, by an order dated June 15, 1961 (J.A. 192) denied Appellants’ 
motion for summary judgment and granted the motion for summary judg- 
ment of the appellees. 


A motion for rehearing was denied by the District Court on July 17, 
1961 (J.A. 195). Appellants filed Notice of Appeal August 7, 1961 (J.A. 196), 
and an order extending time for filing and docketing the appeal to and in- 
cluding September’ 30, 1961 was signed and filed on September 12, 1961 
(J.A. 197). 


STATEMENT OF THE CASE * 


1. The Parties and the Property Involved 


Appellants and Plaintiffs below are owners and occupants of a one- 
family detached dwelling at 2926 Garfield Street, Northwest, in the District 
of Columbia, in 2 subdivision known as "Woodley Hill", in an R-1 zoned 
residential district. The residences in 'Woodley Hill" have an average 
‘capital investment of Sixty Thousand Dollars ($60,000.00) (BZA, Mar. Tr., 
J.A. 94). 


Appellees, Defendants below, are members of the Board of Zoning 
Adjustment of the'District of Columbia (hereinafter referred to as:the Board), 
the Director of Licenses and Inspections of the District of Columbia, and 


* | 
For the convenience of the Court references hereinafter abbreviated are as fol- 
lows: Joint Appendix, J.A.___; Transcript, March Hearing before Board of Zoning 
Adjustment, BZA Mar Tr. J.A.___; Transcript, Rehearing before Board of Zoning 
Adjustment, BZA, July Tr., J.A.___; Appendix, Appellants’ Brief, Appel. Appendix 
P.___; Hearing on Motion for Rehearing before District Court, D.C. Tr., SA. _ 


Patrick A. O'Boyle, Roman Catholic Archbishop of Washington, a corpora- 
tion sole, (hereinafter referred to as the Applicant) ; Intervenor-Defendant 
below, owner of a one and one-third acre tract of unimproved: ‘land known. 

as Lot 811, Square 2113, located atthe northwest corner of 29th and Gar- 
field Streets, Northwest, in the District of Columbia, adjacent to Appellants’. 
residence, and applicant before the Board for ‘a special exception for:a 
private school. 


2.. The ial Exc 
On January 29, 1960, the Applicant filed an application with the Board. 


of Zoning Adjustment, under Sec. $101.42 of the zoning regulations for a 


special exception to erect a three-building private school and convent 


ce 287) on said unimproved one and one-third acre tract of land. oe 


+, Pasta Bickgromd round = 


wf com dvctiiags; ‘wo blocks distant from the Woodley Hil area qd 
across the street from the Sheraton Park Hotel on Woodley Road. = : 

school has been established at this location for more than thirty y: 
has a present enrollment of 197 students. (BZA Mar. Tred J A. 43). Ny 


in April , 1955, prior to the development of: the 


plicant for limited and restricted use » of the property herein. as a 
for the pupils of the present St. Thomas School (Comntate, ei 


‘Adjustment eaiten' a special exception in: Jims, 19: 
» 1960: Kone month before ranting: the: pec “—_ 
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granted the Maret School a further’ special exception to permit the addition 
of a combination gymnasium-classroom pbuilding and parking lot, with ac- 
cess driveway from Garfield Street, directly opposite the residence-of the 
Appellants (J.A. 168). Adjoining property on the north (29th Street) side of 
the proposed school site is occupied by the Swiss Chancery, also permitted 
under a special exception granted by the Board of Zoning Adjustment. 


4. The Initial Hearing Before the Board 


(a) The Case on Behalf of the Applicant 


A public hearing scheduled for February 20, 1960 was postponed for 
one month because of the Board's failure to notify property owners on Gar- 
field Street (J.A. 169). At the postponed hearing, held Marck 23, 1960, the 
Applicant offered in evidence "consents of 70 property owners” (BZA, Mar. 
Tr., J.A. 37), introduced plans and a model of the proposed three~building 
school and convent (BZA, Mar. Tr., J.A. 37), brief testimony of the archi- 
tect (BZA, Mar. Tr., J.A. 38-42) ; testimony of the pastor of St. Thomas 
Church-of the extensive size of the church parish (BZA, Mar. Tr., J.-A. 48), 
that 98% of the students come from this parish (BZA, Mar. Tr.,J.A. 46), 
and that the present school was inadequate to care for the children residing 
in the parish seeking admission (BZA, Mar. Tr., J.A. 43). He testified that 
traffic conditions ‘at the present school were very dangerous (BZA, Mar. 
Tr., J-A. 44). He also stated that he had received no complaints of noise at 
the present location of the school, but that he had received complaints of 
noise at the playground area, which is the site of the proposed school (BZA. 
Mar. Tr., J.A. 46). He could not assure the Board that the proposed school 
would not be used for summer sessions (BZA, Mar. Tr., J.A. 50). In re- 
sponse to a question of counsel for the opponents, he stated that if it were 
feasible to rebuild the school at the present site, "we would certainly at- 
tempt it" (BZA, Mar. Tr., J.A. 49). 


Twelve witnesses, all residents of the general area, testified in favor 
of the proposed school (BZA, Mar. Tr., J.A. 51-64). Their testimony re- 
- lated to the unsafe conditions at the present school, and to the needs of the 


a) 


- parish, Generally, it was their: Seren’ opinion that the planned school 


would not be objectionable. Many of these witnesses were parents of child- lee 


ren now attending or expecting to attend the St. Thomas School ain Mar. 
Tr., J.A. 51, 55, 56, 57, 61, 64). : 


No expert testimony or documentary evidence of any kind was ‘imtro- ee 
duced by the applicant to appar ay of the personal — expressed by: 
the witnesses. 


(b) The case in Oppesttion to Granting the Exception 

The Woodley Hill Area Home Owners Association, representing the 

residents and property owners: in the immediate vicinity of the’ proposed - 
hool, appeared before the Board in opposition to the application for 2 

ne exception. They submitted documentary evidence as follows: _ 

1. Petitions signed by 134 residents. and-owners in the immediate 

area opposing the special exception (JA. 307-821). 


2s Tee 
_jadged by the minimum standards adopted by the DC. Board of Educatior 
and national school planners for elementary: schools (J.-A. 136,1 


3. tat ast nto vcr ein th nt bl 
schools (J-A. 137). Ae pes 


4. That the proposed plans for the school did : t 
for recreational facilities for junior high schools G. 


. Statement of assessed valuation and estimated apital | 
in the immediate Woodley Hill area. os 134-136); peed ces 


and the following testimony: ; 


1. Professional opinion of a registered. arctiboct that the school t use 
was contrary to basic zoning precepts (BZA, Mar. Tr.,J.A. 90-82). ace 


2. Bazardous traffic conitons existing at the proposed setoo! ste S 
(BZA, Mar. Tr., J-A, 89, 104). rs 


3. Lack of adequate parking £ facilities and congested king ea ae 
tions existing in the area (BZA, Mar. ie JA. 88). ; 
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4, Objections because of noise (BZA, Mar. Tr.,J .A. 88, 106). 
5. Inadequate playground space (BZA, Mar. Tr., J.A. 88). 


6. Objections to the multi-purpose room in the nature of an audi- 
torium (BZA, Mar. Tr., J.A. 87). 


7. Lack of harmony with the neighborhood (BZA, Mar. Tr., J.A. 82, 89). 

8. Adverse affect on property values (BZA, Mar. Tr., J.A. 94). 

9. The alternative of the school to rebuild at its present site (BZA, 
Mar. Tr., J.A. 89, 102, 103). 


No rebuttal testimony or documentary evidence was offered by Applicant. 


(c) After the Hearing 
The Board took the case under consideration. Thereafter, on April 
11, 1960, Applicant submitted to the Board, ex parte, a completely new and 
different set of plans for a single two-story building, advising the Board by 
letter that "objections of certain of the property owners on Woodley Hill 
might well be overcome if the school could be re-oriented on the lot in ques- 
tion” (J.A. 151). 


5. The Order of the Board 


On May 24, 1960, by a split vote of 3-2, the Board of Zoning Adjust- 
ment "as the result of a personal inspection of the property by the Board, 
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and from the record and the evidence adduced at the hearing," granted a 
special exception for a two-story building, accommodating assemblage, 
convent and classrooms (J.A. 31-34) similar to what was proposed in the 
plans submitted after the close of the hearing. 


The two dissenting members of the Board expressed the opinion that 
“any school of this general size and character is too large for the site area 
upon which it will be located. Furthermore, limiting conditions imposed by ; 
‘the Board, although tending to be compromising in nature, are not suffic- 
fently restrictive to make the use one which would minimize adverse im- 
pact upon the surrounding residential neighborhood . . .” (J.A. 34). 
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6,. The Limited. Rehearing 
A rehearing granted at the request of opponents was held on July 20, 
1960. Testimony and argument was limited to fifteen minutes for each side 
(J.A. 331). Applicant requested the’ Board to modify its order to eliminate 
the kindergarten and permit the addition of grades seven and eight, ‘at the 
same time suggesting the number of students be limited to “250; that per- 
haps the size of the area was not sufficiently large enough to accommodate 
a school of 300" (BZA, Mar. Tr.,J.A. 113).. Applicant then offered testi- 
mony of the architect that the new plans contained all oe units that” were - 
in the original plans (BZA, July Tr., J.A.. 115). ; 


Because of the time limitation, eoaamet for opponents mgt. to intro- : 
duce documentary evidence relating to adverse traffic conditions , Jack:of 
harmony of the proposed school and its adverse. affect on property values. 
(BZA, July Tr., J.A. 119).. Counsel for Applicant objected to. admission of 
any documentary evidence (BZA, July Tr., Jc. 119), ; andthe: Board: accepted. 
the exhibits, stating, "We're going to put the affidavits in‘the file, -but 61 
ject to Mr. Hamilton's objection and for that reason I rather doubt :th 
going to read them" (BZA, July Tr., J.-A. 125, 126). ‘Again, | 
that the Board had inspected the Property and were familiar with conditions 
(BZA, July Tr., J.A. 123). ee 


The Board took the. matter. under: coablde ration. and‘o on: Anipust 17, 
1960, without further findings , amended its original order to eliminate ac= 
_ commodation for kindergarten and substitute: o<— seven a and eight @ A. 380) 


7. Proceedings in the District Court - 
On November 22,1960: , Appellants filed in the: District Court. a com~_ aN 
plaint for declaratory judgment and. injunctive relief, to set aside the order 
of the Board of Zoning Adjustment (J.A.5).: ‘Following disposition. of numer- 
ous intervening motions (see Docket Entries) , but without answer having been 
filed, the case came before the District: Court.on cree motions for summary 
judgment (J.A. 179). (oon 
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On March 23, 1961, after argument on these motions, the Court re- 
quested counsel for the Board and the Applicant to submit 2a memorandum 
in the nature of proposed findings, and to cite by record references the 
evidence supporting the action of the Board. A Joint Memorandum was 
filed (J.A. 181). Upon request, Appellants were granted leave to file a simi- 
lar memorandum. . 


On June 15, 1961, the District Court granted the motion for summary 
judgment of the Board and the Applicant, and dissolved a preliminary in- 
junction restraining the Appellee Director of Licenses and Inspections of 
the District of Columbia, from granting a building permit (J.A. 192). . 


On June 22, 1961, Appellants filed a motion for rehearing on the ground 
that the Court had failed to decide important issues of due process, usurpa- 
tion of legislative authority, disregard of zoning regulations, and important 
issues of law presented in Appellants’ complaint for declaratory judgment 
(J.A. 193). On July 17, 1961, the District Court denied the Motion for Re- 
hearing (J.A. 195). 


A motion by the Appellants to reinstate the injunction pending appeal, 
as provided in Rule 62(c) of the Federal Rules of Civil Procedure, was de- 
nied on August 16,1961 (see Docket Entry). A motion to reconsider this 
denial, filed August 17, 1961, has not been acted upon by the District Court 
(see Docket Entry). 


8.| Applicable Statutes and Regulations . 


Under the Zoning Act of June 20, 1938, Congress empowered the Zon- 
ing Commission to divide the District of Columbia into districts and regu- 
late the use of land therein. It also created a Board of Zoning Adjustment 
and empowered the Zoning Commission to provide in its zoning regulations { 
general rules to govern the organization and procedure of the Board not 
inconsistent with the Act. Section 8 specifically denied to the Board any 
power to amend the regulations and maps. 


: The text of relevant sections of the Zoning Act and regulations is set out in a 
separate appendix attached hereto. 


eo 


Zoning regulations adopted by the Commission May 12; 1958 set forth 
the limited powers of the Board of:-Zoning Adjustment to-hear and decide ~ 
applications. for special exceptions. Sec.1301.1 provides t that the reguia- 
tions shall be held to be the minimum requirements; Sec. 3101 2. enumer- 
ates the requirements for granting a special excen tee for a private school 
in an R-1 residential district; Sec. 3102 3102 establishes the R-1 district of one- 


family detached dwellings; Sec. 7203 ‘Sec. 7203 provides for modification of ‘off-street 


parking conditions upon certain considerations; Sec. 8202 ‘Sec. 8202 establishes PTO Ey 
cedures to be followed by the Board; Sec... 8203 8203 provides for appeals, notices, if : : 
hearings, burden of proof, etc.; Sec. 8207 confers original jurisdiction. on en 
the BZA to grant special exceptions, subject to the specific conditions. speci- 
. fied in the regulations, where, in the judgment of the Board, such special On 
exception will be in harmony with the general intent and purpose -of the Zon- 
ing Regulations and will not tend to adversely affect the use of Hence 


property. ie | 


STATUTES, REGULATIONS AND RULES INVOLVED oe 

- Zoning Act of the District of Columbia, ues 
Zoning Regulations of the District of Columbia. - 
Rule 56, Federal Rules of Civil Procedure. 


" Rule 9, Rules of the United States District Court for the District of 
Columbia. o 


| 
| 
| 
| 


STATEMENT OF POINTS 


. Admitted irregularities in the proceedings before the Board of 
see Adjustment deprived Appellants o of a fair ‘hearing and Leen 
of law. : gests) 
2. The Board of Zoning Adjustment. ignored important Congressional 
objectives stated in the Act, misinterpreted the law and its sesh statutory 
duty , and exceeded tts delegated authority. iy Saas : 
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3. Applicant before the Board failed to sustain the statutory burden 
of proof imposed under Sec. 8203.8 of the zoning regulations. 


4. There was no legal evidence to support the Board's action, and 
the order of the Board was na supported by substantial evidence.” 


5. The Board of Zoning Adjustment abused its discretion, its action 
was contrary to the evidence, inconsistent, contradictory, discriminatory , 
and had no rational basis and was, therefore, arbitrary and capricious. 


6. The District Court erred in failing to resolve the important issues 
of law presented in Appellants' complaint for declaratory judgment, without 
sound legal reasons for such failure. 


7. The District Court erred in denying Appellants' motion for sum- , 
mary judgment and in granting the motion for summary judgment of the 
Appellees. 


SUMMARY OF ARGUMENT 


A. THE DISTRICT COURT ERRED IN FAILING TO FIND 

THAT ADMITTED IRREGULARITIES IN THE PROCEED- 

INGS BEFORE THE BOARD DEPRIVED APPELLANTS 

OF A FAIR HEARING AND DUE PROCESS OF LAW 

The undisputed facts before the District Court disclosed: (a) that 

the applicant submitted ex parte material after the hearing was closed; 
(b) that the decision of the Board was based upon plans not before it on 
public hearing; (c) that time to present testimony and argument on the plans 
which had served as the basis for the original decision was arbitrarily limit- 
ed to fifteen minutes; (d) that no testimony or evidence was offered at the 
hearing concerning the nature or results of "an inspection of the property 
by the Board," relied upon by the Board as basis for its decision; (e) that 
the transcript of the hearing before the Board was incomplete and inaccur- 
ate in that relevant testimony was excluded or incompletely or erroneously 
reported. 


The District Court erred in failing to rule upon these irregularities, 
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and to find that; either alone or in combination, they were seriously pre- 
judicial to the rights of appellants and denied them a fair hearlig and:-due 
process of law. 


B. THE DISTRICT COURT ERRED IN FAILING TO FIND: 
THAT THE BOARD EXCEEDED ITS DELEGATED 
AUTHORITY AND PERFORMED A LEGISLATIVE : 
FUNCTION BEYOND THE SCOPE OF ITS AUTHORITY 


By a series of special exceptions, the Board of Zoning Adjustment 
has now established in an R-1 residential district a school and non-resi- 
dential district extending for approximately four city blocks, thus changing 
the character of the district and adversely affecting the stability of the dis- 
trict and the land values therein. In so doing, the Board has usurped the 
authority conferred by Congress upon the Zoning Commission to determine 
the use of land and, by adopting its own previously granted exceptions to 


justify the special exception involved here, has amended the zoning regula- . 


tions in violation of the specific prohibition contained in Section 8 of the 
Zoning Act. By adopting proximity to other institutional-type uses pre- 
viously sanctioned by the Board, it adopted a new and different standard eae 

and condition for special exceptions for private schools not set out in the | 


zoning regulations, and in effect changed the regulations. Congress forbade HS - 


such action by the Board of Zoning Adjustment. The Board may exercise 
its discretion only within the narrow limits of the authority delegated to it, 
It cannot do by indirection that which it is prohibited from doing directly. 


The District Court should have found that by exceeding its delegated: author- : 


ity the onder of the Board was an ultra vires act and tlegal. 


C. THE DISTRICT COURT ERRED IN FAILING TO SET” Hage ae 
ASIDE THE ORDER OF THE BOARD ON THE GROUND 
THAT THE APPLICANT FAILED TO SUSTAIN THE © 
STATUTORY BURDEN OF PROOF ‘IMPOSED UNDER 
SEC. 8203.8 OF THE ZONING REGULATIONS 


The burden of proof in proceedings t to secre an exception rests upon 
the applicant. This is s0 even if no evidence is offered in opposition. I hh 


{ 
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the usual case, this burden imposes a duty to establish a prima facie case, 
that the exception would meet each of the minimum requirements set forth 
in the regulations. In the instant case, the usual burden was greater be- 
cause of prior decisions of the Board establishing the maximum permis- 
sible use of the subject property. The District Court erred in failing to 
recognize this statutory obligation, and in failing to set aside the order of 
the Board because applicant had failed to sustain that burden of proof. 


D. THE DISTRICT COURT ERRED IN FINDING THERE 
WAS SUBSTANTIAL EVIDENCE TO SUPPORT THE 
ACTION OF THE BOARD WHEN IN FACT AND IN 
LAW THERE WAS NO LEGAL EVIDENCE 


The record demonstrates that the applicant , the Board and the Dis- 
trict Court erroneously relied upon hardship conditions existing at the 
present school as justification and support for the special exception. Prac- 
tically the entire testimony before the Board on behalf of the applicant was 
directed to conditions at the present school and the needs of the St. Thomas 
Parish. No evidence whatsoever was offered with respect to any of the con- 
ditions precedent required by the regulations. The testimony offered in be- 
half of the applicant did nothing more than present a picture of an obsolete 


school, unable to accommodate the growing demands of the parish it serves, 
seeking to move into a nearby R-1 residential neighborhood with the bless- 
ing of twelve residents of that area, some of whom were parents of children 
attending the present school. 


Although the burden of proof rested upon applicant , opponents never- 
theless introduced evidence bearing upon every one of the conditions speci- 
fied in the regulatims, to wit: (1) that hazardous traffic conditions would 
be intensified, (2) that objectionable noise coming from only part-time use 
of property as a playground would inevitably become more disturbing, 

(3) that by standards employed by public school authorities, the property 
was too small to accommodate the number of students proposed, (4) that 
there were a large number of vacancies in the public schools in the area, 
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(5) that parking conditions, already overtaxed through proximity to the 
Sheraton Park Hotel, would become more acute, and (6) that, because of the 
price range of the properties , and age range of the residents, the school 
could not remotely be considered reasonably necessary or convenient to the 
neighborhood. To this, and again as part of the record, there must be added 
the earlier findings and conclusions of the Board when it permitted limited 
and restricted use of the property as a part-time playground. _ 


On the basis of the entire record, the District Court erred|in conclud- 
ing there was substantial evidence to support the action of the Board of Zon- 
ing Adjustment. 


E. THE DISTRICT COURT ERRED IN FINDING THE ACTION 
OF THE BOARD WAS NOT ARBITRARY NOR CAPRICIOUS 
WHEN IN FACT AND IN LAW ITS ACTION WAS CONTRARY 
TO THE EVIDENCE, INCONSISTENT, CONTRADICTORY, 
DISCRIMINATORY AND HAD NO RATIONAL BASIS 


The Board held a public hearing on an applicatica for a special excep- 
tion to build a three-building school and convent. It did not "hear and decide" 
that application. It based its order on a completely new and different set of 
plans submitted ex parte.after the hearing was closed. It justified its order 
by allegedly placing limiting conditions upon the granting of the special ex- 
ception, which were either not limiting or were removed by subsequent ac- 
tion of the Board. It publicly stated it was not concerned with the conditions 
existing at the present school, then contradicted itself by granting the special 
exception on the basis of testimony it previously had termed irrelevant. 

(The District Court likewise erred on considering this irrelevant testimony 
as legal evidence). 


The Board used its own previous special ciceitions permitting insti- 
tutional-type use as justification for permitting another institutional -type 
use on adjoining property, rather than the standards ‘enumerated in the zon- 
ing regulations. 


By a previous special exception the Board sanctioned limited use of 
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the property as a part-time playground because it was so isolated that it 
would not create any undue disturbance in the neighborhood. It re-affirmed 
this "maximum" use in 1957 for a period of five years. The Board now finds 
that, notwithstanding almost complete interim development of this R-1 dis- 
trict with high-cost dwellings, full-time use for school occupancy will be 
equally unlikely to create undue disturbance in this now fully developed 
neighborhood. 


Finally, by considering documents submitted ex parte, by using re- 
sults of its own inspections, without making the results thereof a matter of 
record, by failing to keep a full and complete record of its proceedings, by 
its refusal to grant a reasonable time for submission of evidence on rehear- 
ing, the Board acted arbitrarily and contrary to law. 


On the basis of the above, the District Court erred in concluding the 
action of the Board was not arbitrary, capricious and an abuse of discretion. 


F. THE DISTRICT COURT ERRED IN FAILING TO 
DECIDE ALL THE MATERIAL ISSUES OF LAW 


Several separate and distinct independent issues of law were before 
the District Court on the cross motions for summary judgment. The Court 
decided only one such issue, namely, that the decision of the Board was 
based on substantial evidence. This was not dispositive of other issues of 
at least equal importance which were left unresolved by the decision of the 
District Court. These issues are summarized in paragraphs A,B,C, and 
E, supra. 


These issues of law were not disposed of by a general ruling that the 
action of the Board was no arbitrary or capricious. In failing to decide 
these issues of law, the District Court did not decide the case or exercise 
the powers and duties conferred and imposed by law. 


ADMITTED IRREGULARITIES IN THE PROCEEDINGS 
BEFORE THE BOARD DEPRIVED APPELLANTS OF 
A FAIR HEARING AND DUE PROCESS 

|. 
| 


The issue of due process and fair hearing was before the District 
Court on Appellants' motion for summary judgment. The irregularities 
alleged as constituing denial of due process and a fair hearing were not 
. disputed. They were: | 


1. The decision of the Board, on its face, was based upon 
evidence obtained ex parte and not made part of the 
record of the public hearing, namely, 


(a) evidence obtained as a result of an inspection by| 
the Board of the property involved in the proceedings, 
and, 


(b) hearsay opinion and plans for the proposed school, 
completely different from plans submitted with the ap- 
plication on which the public hearing was held, submit- 
ted after the hearing was closed. ae 


The rehearing before the Board did not cure the earlier 
irregularities, but in fact, again, by time limitations im- 
posed, and by the Board's announced refusal to receive 
or consider evidence, deprived opponents of a fair hear- 
ing and due process. ; 


That the record of the hearing before the Board was in- 
complete, inaccurate and distorted in that relevant testi- 
mony was excluded or incompletely or erroneously re- 
ported. 


Appellants’ statement of facts as to which there was no genuine issue, filed with 
the District Court in compliance with Rule 9 of that Court, was not controverted by 
a counter-statement under Rule 9. Appellants also filed with the Court|/an Affidavit 
that ex parte material had been submitted by Applicant after the close of the hearing, 
and that the record of the hearing was incomplete and inaccurate. No counter affi- 
davit was filed controverting the truth of these statements. See Washington v. Mc- 
Grath, 86 U.S. App. D.C. 343:(1950), 182 F. 2d 375, as to uncontrove affidavits 
in summary judgment proceedings. Likewise, see Brantley v. Skeens, 266 F. 2d. 
447, 454, [05 U. S. App. D. C. 246, 253, holding mere formal denial or general alle- 
gations not detailed and precise are insufficient to prevent awarding of summary 
judgment. | 

| 
| 
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Section 8203 of the zoning regulations (Appel. Appendix p. 4) required 
a public hearing to afford property owners and other interested parties an 
opportunity to present their side of the case. The Board of Zoning Adjust- 
ment acts in a quasi-judicial capacity. Hyman v. Coe, 146 F. Supp. 24 
(U.S.D.C.,D.C., 1956). It was the duty of the Board to conduct its hear- 
ing in accordance with essential requirements of a fair hearing and due 
process. 


A. The Decision of the Board, on Its Face, 
Was Based upon Evidence Obtained Ex 
Parte and not a Part of the Record of 


the Public Hearing 
1. The Results of an Inspection of the Property by the 


Board, which Formed the Basis of its Order, were 
not a Matter of Record 


The order of the Board was based upon "an inspection of the property 
by the Board." This inspection made by the Board was not revealed until 


issuance of the order of May 24, 1960, two months after the hearing. At 
the time of the hearing on March 23, 1960, therefore, opponents had no 
knowledge whatever that the inspection had been made, or of the facts the 
Board observed and used as a basis of the decision. 


How many members of the Board made the inspection? At what time 
of day and on what date or dates was it made? What did members of the 
Board observe, and how was the knowledge thus obtained applied in constru- 
ing conformity with the required minimum standards set out in the zoning 
regulations? There are no facts disclosed in the order itself indicating 
what the inspection revealed. 


Was the inspection made to observe traffic conditions? If so, was it 
made on a Sunday when the flow of traffic would differ entirely from peak 
weekday traffic periods coinciding with school hours? Was it made during 
the period immediately preceding the public hearing, when the streets were 
covered with snow and ice and traffic abnormally low? 


Did the Board observe the presently saturated street and off-street 
parking situation in the neighborhood ? 
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Did the Board observe the higher elevation of nearby homes on Gar- 
field Street, overlooking the site of the proposed school, and conclude that, 
notwithstanding this situation, noise coming from a school and small play - 
ground to be used by 300 students would not be objectionable ? 


As the result of its inspection, did the Board conclude that the com- 
bined effect of both the proposed school and the additional combination 
gymnasium-classroom building and parking lot it had authorized|one month 
earlier for the Maret School, would not adversely affect the stability and 
character of this R-1 residential neighborhood, and would be in harmony 
with the general purpose and intent of the zoning regulations ? 


All of this was relevant and material to the Board's findings. Which, 
if any, of the Board's findings were based upon facts obtained from this in- 
spection? To what extent did the inspection provide evidence not supplied 
in open hearing by the Applicant ? 


Without this disclosure, and in the face of Applicant's failure to in- 
troduce evidence, opponents had no knowledge of the issues to be met or of 
the evidence to be countered or overcome. The right of cross-examination 
and to introduce evidence was effectively nullified. To the extent the Board's 
order was based upon evidence not of record, the hearing was nothing more 
than a formality. There was no hearing, there was no due process, and 
since all the evidence was not of record, there was no basis on which the 
District Court could have known or decided whether there was substantial 
evidence. Due process and the constitutional exercise of the judicial power 
were completely thwarted. 


In the leading case of Interstate Commerce Commission v. Louisville 
& N. R. Co., 227 U. S. 186, 57 L. Ed. 431, the Supreme Court held: 


"In the comparatively few cases in which such questions have 
arisen it has been distinctly recognized that administrative 
orders, quasi-judicial in character, are void if a hearing was 
denied; if that granted was inadequate or manifestly unfair; 
if the finding was contrary to the 'indisputable character of 
the evidence’ .. ." 
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The above ruling was followed in this jurisidction in Saltzman v. Strom- 
berg-Carlson Telephone Mfg. Co., 46 F. 2d 612, 614, 60 App. D. C. 31, where 
this Court said: 


"The provision for a hearing implies that the applicant is en- 
titled to an opportunity to hear all the evidence, and examine 
or cross-examine the witnesses as in other cases. Any other 
procedure would impose upon the applicant the burden of re- 
futing a case resting upon evidence and considerations of 
which he could have no knowledge." 


And in Ohio Bell Teleph. Co. v. Public Utilities Com., 301 U. S. 292, 
302, 81 L. Ed. 1093, 1100, the Supreme Court said: 


|, From the standpoint of due process -- the protection of 
the individual against arbitrary action -- a deeper vice is 
this, that even now we do not know the particular or evidential 
facts of which the Commission took judicial notice and on which 
it rested its conclusion. Not only are the facts unknown; there 
is no way to find them out.. ." 


Mr. Justice Murphy, speaking for the Court in Carter v. Kubler, 320 


U. S. 245, 247-248, 88 L. Ed. 26, 28, 29 (1943) said: 


1 | | The Commissioner did not indicate when or under what 
circumstances his personal investigation had been made. .. 


Moreover, once a hearing has been ordered, §75(s) (3) neces- 
sarily guarantees that it shall be a fair and full hearing. The 
basic elements of such a hearing include the right of each party 
to be apprized of all the evidence upon which a factual adjudica- 
tion rests, plus the right to examine, explain or rebut all such 
evidence. Tested by that standard, the personal investigation 
by the conciliation commissioner cannot be justified. It was ap- 
parently made without petitioner's knowledge or consent and no 
opportunity was accorded petitioner to examine or rebut the 
evidence obtained in the course of the investigation. The use of 
this evidence was therefore inconsistent with the right to a fair 
and full hearing, Moser v. M e Guarantee Co., (CCA 9th) 
123 F. 24 423, 47 Am. Bank REE (NS 574, supra, Wigmore, 
Evidence, 3d ed. 8 1169 .. ." 


In 1952 the United States District Court for the District of Columbia, 
in Hyman v. Coe, 102 F. Supp. 254, 257, an action for mandatory injunction 
to vacate its order denying a special exception, held: 
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"| If there be facts within the expert knowledge of the 
members of the Board, or acquired by personal inspec- 
tion of the premises, these should be revealed at the 
hearing so that opportunity may be afforded to meet them 
by evidence or argument. There is no room for arbitrary 
or unjust discrimination in our form of government by any 
of its agencies." 
See also Buckminster et al v. Zoning Board of Review, Sup. Ct. R.I., 

1943, 30 A. 2d 194; Giordano v. City Commission of City of Newark, 2 N. J. 
585, 67 A. 2d 454, 455 (1949); Scaduto v. Town of Bloomfield, 127 N. J. L., 
20 A. 2d 649, 650 (Sup. Ct. 1941); Stoltz v. Ellenstein, 81 A 2d 476 (1951); 
Hopkins v. Board of Appeals, 33 N. Y. S. 2d 396 (Supreme Court, Monroe 


County, 1942). 


2. Ex Parte Material Submitted 
After the Hearing had Closed 


After the hearing had closed, and while the case was under considera- 


tion by the Board, Applicant's counsel submitted, ex parte, a set of plans 
completely different in character from those forming a part of the applica- 
tion on which the hearing had been held, advising the Board by letter (J.A. 
151): 


"Tt has been brought to my attention that the objections of 
certain of the property owners in Woodley Hills to the 
proposal of the Roman Catholic Archdiocese to construct 
a school at 29 and Garfield Streets, N. W. might well be 
overcome if the school be reoriented on the lot in question . . 
In the event the Board should determine to grant the ex- 
ception to permit the erection of the school, it is entirely 
satisfactory if the Board's order would provide for the ap- 
proval of the design and plans enclosed with this letter." 


The plans were dated February 23, 1960, one month prior to the public 
hearing but were not offered in evidence. Opponents were not afforded an 
opportunity to contradict the hearsay opinion of counsel, which may have in- 
fluenced the Board in its decision, nor were opponents given an opportunity 
before the Board rendered its decision, to offer pertinent testimony and 
argument respecting the totally different plans. 
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Counsel for the opponents objected to the Board's receiving or con- 
sidering this ex parte material (J.A. 154,155). Although the Board made 
no reply to these objections ; the order reveals that the plans submitted ex 
parte served as the basis for the exception granted. The order rejected a 
three-building school and convent sought by the Applicant, and on which the 
hearing had been held: It granted an exception for a single two-story build- 
ing for "assemblage, convent and classrooms.” This was the proposal con- 
tained in the new plans submitted ex parte. In addition, the Board's observa- 
tion that the objection 'to the size of the operation would be offset by condi- 
tions made a part of the order, one of which purported to be a restriction in 
building bulk, indicated they had considered the hearsay opinion of Applicant's 
counsel that "objections of certain of the property owners . . . might well be 
overcome if the school be reoriented." 


Here we find an order of an administrative agency based upon evidence 
of material facts submitted or received ex parte, and not part of the record 
properly before the agency at the time of decision. Reliance upon inspection 


was sufficient basis alone for the District Court to set aside the order. When 
this denial of due process was compounded by use of additional evidence sub- 


mitted ex parte by a party to the proceeding, the granting of Appellees’ mo- 
tion for summary judgment was clearly erroneous. 


In Morgan v. United States, 304 U. S. 1, 18,19, 82 L. Ed. 1129, 1132, 
1133 (1937), Mr. Chief Justice Hughes stated: 


|. . The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to know 
the claims of the opposing party and to meet them. The 
right to submit argument implies that opportunity; otherwise 
the right may be but a barren one. . .” 


Continuing, the Court said: 


. . . Congress, in requiring a ‘full hearing,’ had regard to 
judicial standards, -- not in any technical sense but with 
respect to those fundamental requirements of fairness which 
are of the essence of due process in a proceeding of a judicial 
nature. If in an equity cause, a special master or the trial 
judge permitted the plaintiff's attorney to formulate the findings 
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"upon the evidence, conferred ex parte with the plaintiff's 
attorney regarding them, and then adopted his proposals 
without affording an opportunity to his opponents to know 
their contents and present objections, there would be no 
hesitation in setting aside the report or decree as having 
been made without a fair hearing. The requirements of 
fairness are not exhausted in the taking of evidence but 
extend to the concluding parts of the procedure as well as | 
to the beginning and intermediate steps." 


In this jurisdiction the ruling in the Morgan case was cited as authority 

in Sanders Bros. Radio Station v. Federal Comm. Com'n, 106 F. 2d 321, 326, 
70 App. D. C. 297, 302 (reversed on other grounds) , where this Court stated: 

"|. Even the necessity of administrative efficiency cannot 


excuse the use of star chamber procedures which deprive 
a citizen of a fair hearing." 


B. The Time to Present Testimony and Argument 
on the Ex Parte Material which Had Served as 
the Basis of the Board's Original Decision Was 


Arbitrarily Limited to Fifteen Minutes | 
| 


At the request of property owners in the area, a rehearing was granted 
by the Board, presumably to consider the application as revised by the ex 
parte plans on which the Board's decision had already been made. The of- 
ficial notice of the rehearing (J.A. 331) stated that "all interested persons 
will be given an opportunity to express their views." This opportunity was 
then nullified by restricting time for testimony and argument to fifteen min- 
utes for each side. Thus, opponents were confronted with the problem of 
attempting in fifteen minutes to overcome ex parte material and present 
testimony , argument and exhibits to justify reversal of the Board's order. 


Because of the time limitation imposed, opponents' counsel introduced 
documentary evidence relating to earlier refusals of the Zoning Commission 
to re-zone this R-1 district and sought to introduce evidence of traffic con- 
ditions, lack of harmony of any school with the general purpose and intent 
of the Zoning Act and regulations and maps, and the opinion of a qualified 
real estate operator of the adverse affect on property values. Counsel for 
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the Appellant objected to these exhibits. The Chairman of the Board accepted 
them "subject to Mr. Hamilton's objections and for that reason I rather doubt 
we're going to read them” (BZA, Mar. Tr., J.A. 125, 126). 4 


Under the Zoning Act the Board may "hear and decide" requests for 
special exceptions (Appel. Appendix p. 2). Applications must supply all re- 
quired information (J.A. 287-288). This includes proposed building plans. 
In the instant case the hearing was to consider an application for a special 
exception for a private school consisting of a three-building school and con- 
vent. The Board did "hear" this application, but it did not "decide" on the 
basis of the application as submitted for public hearing. It did not “hear" 
the application as revised by a completely different concept of the school 
encompassed in plans submitted ex parte, but it did "decide" upon the basis 
of those plans, which were not offered at the hearing and were not a matter 
of record, and upon which opponents were not afforded an opportunity to offer 


testimony or evidence. 


Neither the Zoning Act or regulations contain any authority for the 
Board to revise an application, after public hearing, by substituting com- 
pletely new and different plans which are not a part of the record. Its power 
is limited to hearing and deciding applications for requests for special ex- 
ceptions submitted to it, and on which a public hearing has been held. To 
“hear and decide" the revised application requires a hearing embodying the 
essence of fairness and due process. The original decision arbitrarily de- 
nied opponents the fair hearing to which they were entitled. The rehearing 
did not cure this error; it compounded it. 


The rehearing was not granted as a hearing de novo, either on the 
original application and plans, or on a new application with new plans. Nor 
was the rehearing in the nature of a reconsideration of the decision pre- 
viously rendered. The rehearing was granted solely for the purpose of 


7 Counsel for Applicant subsequently, by letter, withdrew his objections (J.A. 333- 
334) and the Board advised that the disputed documents were reviewed and considered 
prior to final decision rendered in this case (J.A. 341). Said "final decision" was an 
amendment substituting two years of junior high school for one year of kindergarten 
and limiting the students to 200. 
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hearing objections to the new plans, which had already been accepted by the 
Board and incorporated in its order of May 24, 1960. In effect, it;was a 

hearing to show cause why the plans submitted ex parte, and used|as a basis 
for decision, were not proper plans. 


The rehearing was not granted to disclose, nor were opponents afford- 
ed an opportunity to ascertain, the evidence obtained by the Board from its 
inspection of the property. The Board rejected documentary evidence bear- 
ing upon facts which presumably could be observed by a proper and impartial 
inspection. This was not the purpose of the rehearing, and attempts to use 
it for such purpose were objected to by Applicant's counsel, and his objec- 
tions were sustained by the Board. 


In no sense did the rehearing cure the denial of due process in the 
original hearing; it accentuated it. Thus the subject of the rehearing was 
sharply limited; time allowed to introduce evidence was arbitrarily restrict- 
ed, admissibility of relevant documentary evidence was not only denied, but 
denied on frivolous and untenable grounds. The entire atmosphere, as the 
record reveals, was one of open hostility to opponents, and impatience on 
the part of the Board to listen, and utter disregard for a ''full and fair hearing." 


C. The Record of the Hearing before the Board 
Was Incomplete, Inaccurate and Distorted, in 
That Relevant Testimony Was Excluded or 
Incompletely or Erroneously Reported 


Sec. 8 of the Zoning Act requires the Board of Zoning Adjustment to 


keep records of all its examinations (Appel. Appendix p. 1). This neces- 


sarily implies a true and accurate record. If it were otherwise, the Board 
or a reviewing court would have no basis for decision or review. 


In the District Court Appellants filed with their motion for summary 
judgment an affidavit (J.A. 147), citing instances, that the transcript of the 
hearing before the Board was not a fair and accurate record. The facts 
recited were never disputed. Thus, the Board rendered its decision on the 
basis of an admittedly incomplete and inaccurate record, and the District 
Court reviewed the Board's decision on the same basis. 
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The jurisdiction of the District Court was to determine the propriety 
of the Board's action, upon consideration of the record as a whole. The 
most important element of that record was the hearing before the Board. 
Yet that record omitted the greater portion of relevant and important testi- 
mony of one of the opposing witnesses, and the omission was not corrected 
prior to the time the Board made its original decision or prior to the re- 
hearing and subsequent amendment. The record also failed to show refusal 
by the Board Chairman of the right of counsel for the opponents to cross- 
examine Applicant's architect, or the response of Applicant's witnesses, the 
pastor of St. Thomas Church, to a question of his counsel as to how the boys 
in the school would be transported elsewhere for athletic recreation. The 
witness replied that they would be taken by buses, but the transcript does 
not record either the question or the answer. A mere reading of the trans- 
cript shows that much of the testimony is "scrambled" and distorted. 


The responsibility for keeping the record was exclusively the Board's. 
The Zoning Act provides that it shall be a public record, and a duty rested 
upon the Board to exercise due care to record its examinations completely 
and accurately. Its failure to perform this duty prejudiced the Appellants 
before the Board and before the District Court. 


In the face of the uncontroverted fact that the record of the hearing 
before the Board was incomplete and inaccurate there was no basis on which 
the District Court could conclude that the record as a whole supported the 
action of the Board. In so doing, the Court abdicated its judicial function 
and denied due process. 


In Inland Steel Co. v. National Labor Relations Board, 105 F. 2d. 246, 
253 (C. A., 7th, 1939), the concurring opinion stated: 


'. . . A review of a decision of the National Labor Relations 
Board cannot meet the requirements of judicial hearing un- 
less the reviewing court has before it an accurate report of 
all material proceedings before the Board... ." 


See also Smith v. United States, 157 F. 2d 176 (C.C.A., 4th, 1946), a 
case arising under the Selective Service Act. 
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Any one of these admitted irregularities, standing alone, was prejudicial 
to the Appellants, discriminated against them, and adversely affected their 
right to a fair hearing by an administrative agency charged with the duty of 
protecting their R-1 neighborhood from intrusion into it of non-conforming 


uses, except within the narrow limitations established by the legislative 
authority. In combination they successfully removed the procedural safe- 
guards inherent in due process. By its failure to find denial of due process, 
the District Court, in effect , condoned denial of due process. 


0 


THE BOARD IGNORED IMPORTANT OBJECTIVES IN THE 
ZONING ACT, EXCEEDED ITS DELEGATED AUTHORITY 
AND PERFORMED A LEGISLATIVE FUNCTION 


A. By a Series of Special Exceptions the 
Board Has now Established a School and 
Non-residential Use Zone in an R-1 District 
In 1950 the Board granted a special exception for the Maret School, 
a private school, on land on Woodley Road, and extending on Garfield Street 
from beyond 31st Street to the property involved herein. In April, 1960, 
one month before granting the special exception for the proposed St. Thomas 
School, the Board granted a further special exception to the Maret School 
to permit the addition of a combination gymnasium-classroom building and 
parking lot, with access driveway from Garfield Street, directly opposite 
the residence of the plaintiffs. The Chancery of the Swiss Embassy , adjoin- 
ing the property of the proposed school on 29th Street, was also permitted 
by special exception granted by the Board. 


The declared purpose of the Zoning Act and regulations is to "en- 
courage stability of districts and land values therein." The R-1 District 
was designed by the Zoning Commission to "protect" quiet residential areas. 
Yet the Board, by a series of special exceptions for school and|non-resi- 
dential use, has now established an "institutional-type" zone within an R-1 
District. The school zone alone extends from 29th Street beyond 31st Street 
on Garfield -- a distance of more than two city blocks. 
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By using one exception to justify another, the Board has pursued a 
policy of "creeping" re-zoning, contrary to basic zoning purposes and stand- 
ards. This policy, as extended by the instant case, nullifies the regulations, 
circumvents the Zoning Commission and completely alters the residential 
character of the neighborhood. 


The Board is charged with knowledge of its own previous decisions. 
It is also charged with knowledge of previous actions of the Zoning Commis- 
sion refusing to re-zone this same R-1 District. It had a duty to consider 
the effect of those decisions on the residential character and stability of the 
district , in order to effectuate the general purpose and intent of the Zoning 
Act. It completely ignored that duty. To permit the Board to disregard the 
effect of its own previously granted exceptions amounts to approval of in- 
direct zoning, in violation of the express prohibitions of Section 8 of the Zon- 
ing Act. 


If the public interest and general welfare require additional schools in 
this residential area as a matter of right (a need not demonstrated in this 
case), that is the function and prerogative of Congress. Neither the Board 
nor the Court had power to permit a non-conforming intrusion into an R-1 
District except within the framework of the limited statutory permission set 
out in the regulations. 


The District Court should have found that the Board exceeded its dele- 
gated authority, and that the order of the Board was ultra vires, illegal and 
void. 


B. The Board Created and Used a New and 
Different Standard for Granting a Special 
Exception, and thereby Amended the Regu- 
lations in Violation of Sec. 8 of the Zoning 
Act 


The Board was of the opinion that the location of this proposed school 
"adjacent to other institutional type of uses" was an appropriate utilization 
of the unimproved land under consideration. Proximity to other "institutional 
type of uses" is not a standard detailed in the regulations for granting a 
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special exception for a private school. It has been created and adopted by 
the Board to justify the granting of still another "institutional type” use in 
an R-1 District, in which the Board itself had previously granted special 
exceptions for the very institutional type of uses now used to justify the 
proposed school. In effect, it imported into its decision a new and different 
standard not authorized by the regulations. It was an amendment of the 
regulations , in violation of Section 8 of the Zoning Act. | 


Again the District Court failed to restrict the authority of the Board 
to the statutory limitations set out in the Zoning Act and regulations. 
| 


C.. The Board Usurped the Authority of the Zoning 
Commission to Regulate the Use of Land | 
The Board also found that the construction of this school would be- 
"an appropriate utilization of the unimproved land under consideration." 
This is a clear invasion of the authority of the Zoning Commission, which 
Congress empowered to divide the District of Columbia into districts and, 
within those districts, to regulate the use of land. 


The Zoning Commission has established the R-1 District, in which 
the property involved is located. The appropriate use of the "unimproved 
land under consideration" has already been determined by the Zoning Com- 
mission as for residential use for one-family detached delet Sec. 8 
of the Zoning Act denies the Board authority to regulate the "use" of land 
and thereby amend the maps. By usurping the authority of the Zoning Com- 
mission, the Board has purported to exercise a legislative authority belong- 
ing exclusively to the Zoning Commission. 


The District Court erred in failing to recognize and rule upon this 
usurpation of statutory authority. 


In the leading case of Potts v. Board of Adjustment, 133 N. J. L. 230, 
43 A. 2d 850, 854 (1945), the court said: 


‘prior exceptions granted by the adjustment board are not 
in themselves controlling. Ill advised or illegal variances 
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"do not furnish grounds for a repetition of the wrong. 
If that were so, one variation would sustain if it would 
not compel others, and thus the general regulation 
eventually would be nullified. The annulment of zoning. 
is a legislative function that is beyond the domain of the 
zoning board... ." 


In Dubin v. Wich, 120 N. J. L. 469, 200 A. 751, 754, it was stated: 


"It is by these gradual encroachments, individually a 
relative insignificance, that the integrity of the general 
scheme is undermined and ultimately shattered. One 
departure serves as justification for another. .. ." 


See also Lynch v. Borough of Hillsdale, 54 A. 2d 723; Reid Develop- 
ment Corp. v. Parsippany-Troy Hills T P, 89 A. 2d 667; Baggs v. Zoning 
Board of Review, 86 A. 2d 658, 660 (Sup. Ct. R. I. 1952); Lummond v. Ruth- 
erford, 4 N. J. 577, 73 A. 2d 545; People ex rel Fordham Manor Reformed 
Church v. Walsh, (C. A. N. Y.,244 N. Y. 280, 286, 155 N. E. 575, 577) (Car- 
dozo,C.J.). ; 
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THE APPLICANT FAILED TO SUSTAIN THE STATUTORY 
BURDEN OF PROOF IMPOSED UNDER SEC. 8203.8 OF 
THE ZONING REGULATIONS 


The burden of proof in proceedings to secure an exception rests upon 
the applicant. The zoning regulations (Sec. 8203.8, Appel. Appendix p.5 ), 
provide that the applicant shall not be relieved of this obligation even though 
no evidence is offered in opposition. In the usual case, this burden imposes 
a duty to establish at least a prima facie case that the exception would meet 
each of the minimum requirements or conditions set forth in the regulations. 
In the instant case, the usual burden was greater because of prior decisions 
of the Board, made on behalf of the same applicant, establishing 2 more 
limited and restricted maximum permissible use of the same property. 


In 1955 the Board granted the Applicant's request for a special excep- 
tion to use the subject property as a playground for the students of the pres- 
ent St. Thomas School. The Board found that the lot was "isolated" in 


29 


character, and that such limited use, restricted to a few hours each day 
during the school year, would not be a disturbance to the neighborhood. In 
1957, the Board renewed this special exception for use as a playground for 

an additional period of five years. At the time of renewal the Woodley Hill 
subdivision had been fully established. Between 1957 and January, 1960, 
when Applicant requested permission of the Board to substitute a full-time 
school for the limited playground use, the lot was no longer "isolated." The © 
Woodley Hill subdivision was fully developed, and purchasers had bought 

with the knowledge of the limited use of the playground permitted by the 
Board. Therefore, Applicant had the burden to show that, despite the in- 
terim development of the neighborhood, full-time use as a school would cause 
no greater disturbance than the limited and restricted use as a playground. 


Applicant failed to submit to the Board any evidence to overcome the 
Board's earlier findings, and failed to adduce evidence on any of the requisite 
minimum conditions set out in the regulations. The record shows that the 
Applicant misconstrued his burden by basing his case on hardship, rather 
than satisfaction of the minimum requirements for a special exception... 


"An 'exception' in a zoning ordinance is one allowable where 
facts and conditions detailed in the ordinance, as those upon 
which an exception may be permitted, are found to exist..." 
Hyman v. Coe, 146 F. Supp. 24 (U.S.D.C., D.C. 1956) at page 27. 

| 


* * * * * 


"A literal enforcement of the ordinance may be disregarded 
to permit a variance, while the conditions for an exception 
must be found in the ordinance and may not be varied." 
Stone v. Cray, 89 N. H. 483, 200 A. 517, 521 (Sup. Ct. 1938). 
Cf. O'Boyle V. Coe, 155 F. Supp. 581 (U.S.D.C., D.C. 1957) *. 

| 

| . 


- Even without the express language of the regulations, the same burden of proof 

would follow from the application of regular rules of statutory construction. 

" 'The general rule of law is, that a proviso carves special exceptions only 
out of the body of the act; and those who set up any such exception must 

establish it., etc.’ Ryan v. Carter, 93 U.S. 78, 83, 23 L. Ed. 807, 809; 

U. S. v. Dickson, 15 Pet. 141, 165, 10 L. Ed. 689, 698. The rule applied 

to construction is applied equally to the burden of proof in a case like this. 

United States v. Cook, 17 Wall. 168, 21 L. Ed. 538; Com. v. Hart, 11 Cush. 

130, 134." Schlemmer v. Buffalo R. & P. R. Co., 205 U. S. 1,10, 51) L. Ed. 


681, 685. 
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The District Court, as well as the Board, erred in failing to recognize 
this rule as general law or as imposed by definite provision of the regula- 
tions. : 


IV 


DECISION OF THE BOARD WAS NOT 
BASED ON SUBSTANTIAL EVIDENCE 


Evidence submitted by the Applicant consisted almost entirely of 
repetitive personal opinion testimony , unsupported by any facts of record. 
Testimony was directed to conditions at the present school, and the needs 
of the St. Thomas parish. It did nothing more than present a picture of an 
obsolete school, unable to accommodate the growing demands of the parish 
it serves, seeking to tranfer into a nearby R-1 neighborhood with the bless- 
ing of twelve residents of that area, some of whom were parents of child- 
ren attending the present school. This Court, in Giant Food Stores, Inc. v. 
Fine, 269 F. 2d 542, 106 U. S. App. D. C. 95 (1959) cited with approval the 
following ruling in Balaban & Katz Corp. v. Commissioner of Internal Reve- 
nue, 7 Cir., 1929, 30 F. 2d 807, 808: 

“Qpinion evidence, to be of any value, should be based either 

upon admitted facts or upon facts, within the knowledge of 

the witnesses, disclosed in the record. Opinion evidence 

that does not appear to be based upon disclosed facts is of 

little or no value." 

On this basis alone, most of Applicant's testimony should have been disre- 
garded. 


A. Evidence Did. Not Establish Any of the 
Required Conditions Set Out in the 
Regulations 


The zoning regulations specify precisely the minimum standards and 
conditions precedent for granting a special exception for a private school 
in an R-1 District. The regulations likewise specify that the burden of prov- 


ing the existence of the minimum standards rests upon the applicant. These 
standards are (Sec. 3101.42, Appel. Appendix p. 3): 
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(a) It is so located that it is not likely to become objec- 
tionable to adjoining and nearby property because of 
noise , traffic, number of students, or otherwise objec- 
tionable conditions; 


"(b) Ample parking space, but not less than that re- | 
quired in Article 72 of these regulations, is provided to 
accommodate the students, teachers, and visitors likely _ 


to come to the site by automobile, and | 


"(c) The use will be reasonably necessary or convenient 
to the neighborhood which it is proposed to serve." 
Applicant introduced no evidence to establish any of these required 

conditions. He not only failed to sustain his statutory burden; he also failed 
to place before the Board any legal evidence to support the Board's order. 


1. No Evidence as to Noise Sel 


Testimony that there had been no complaints of noise at the present - 
school, located two blocks distant in an older R-3 District of row dwellings, 
is the only testimony offered by the Applicant on the question whether the 
proposed school would be likely to become objectionable because of noise. 
This was not relevant. The school had been established there before the 
Zoning Act was adopted; it had been operating there for more than thirty _ 
years. It was part of the neighborhood. It is located opposite entrances to 
the Sheraton-Park Hotel. Noise which might give rise to no complaints there 
proved nothing as to objectionable noise in a different, quiet R-1  neighbor- 
hood of new, single-family detached dwellings. | | 


The Board had declared it was "really not concerned with that location" 
(the present school). Its duty was to consider evidence of conditions at the 
proposed location. It contradicted itself and. relied upon irrelevant evidence 
and erroneous assumptions as legal evidence. The District Court committed 
the same error. At the hearing on the Motion for Rehearing, when counsel 
described this testimony as irrelevant (i.e., no complaint of noise. at the - 
present location) , the Court disagreed - Cc. Tr J.A. 284): 


"Would it be irrelevant, because it is certainly a more congested : 
neighborhood than the neighborhood tt the. contemisiated school is 
to be built on?" 
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2. No Evidence that the School is not Likely to 
Become Objectionable Because of Traffic 


One witness for Applicant referred to traffic at the proposed location; 
the others testified concerning traffic at the site of the present school. This 
one witness stated (BZA Mar. Tr., J.A. 53): : 


"T would like to address myself on . . . the traffic problem 
and I cannot see this school in any way shape or form con- 
tributing to the traffic problem that is admittedly there be- 
cause of the location there and particularly because of the 
Sheraton Park Hotel. I believe that there will be no all day 
on street parking whatsoever and there will be a few parents 
drive up in the mornings and leave their children off and pick 
them up in the evenings and when they drive up there it will 
be nine o'clock which would be after the heavy wave of rush 
hour traffic has passed by and they will drop by at 3 o'clock 
which is well before the evening rush. . ." 


This personal opinion was the only "evidence" offered. No facts were dis- 


closed to support this personal opinion. 


"Tf we assume without deciding that there was room for rea- 
sonable debate as to whether there had been shown a change 
in the character of the neighborhood and a need for the pro- 
posed shopping center, so that the Board's decision on those 
points was justified, we think there is nothing in the record 
as to roads and traffic in relation to the center that saves the 
Board's action from being arbitrary and unreasonable and 
much to show that it was." Temmink v. Board of Zoning Ap- 
peals, 128 A. 2d 256, 258 (CA. Md 1957) (Emphasis supplied). 


3. No Evidence that School not Objection- 
able Because of Number of Students 

This was an affirmative burden placed upon Applicant by the zoning 
regulations. Yet no evidence was offered. The record discloses only that 
the school was designed to accommodate three hundred students. Did the 
Board assume that such a large number of students would be so carefully 
supervised, both before, during and after school, that they would cause no 
undue disturbance? ‘If so, there is no evidence to support such an assumption. 
That appears from what came later. 


33 


After the Board had granted the special exception for a school for 
three hundred students, counsel for the Applicant, at the so-called re-hear- 
ing on July 20, 1960, stated to the Board (BZA, July Tr., JA. 113): 


. , . perhaps the size of the area was not sufficiently 
large enough to accommodate a school of 300. . ." 


He asked the Board to eliminate the kindergarten and substitute two years 
of junior high school, and limit the number of students to two hundred and 
fifty. He introduced no evidence to show that with this change the school 
would be less objectionable, notwithstanding the obvious fact that problems 
of supervision, noise and traffic would be greater with two classes of junior 
high school substituted for one of kindergarten. . ao 


4. No Evidence that Ample Parking Space Is Provided for 
Visitors Likely to Come to the Site by Automobile 


The regulations require ample parking space, which is defined as . 
| 


"off-street" parking (Appel. Appendix p. 2), for visitors likely to come to 


the site by automobile. Under Sec. 7203 (Appel. Appendix pp. 3, 4), the Board” 
has authority to vary or modify the requirements for parking spaces, and in. 
so doing shall give consideration "to the quantity of existing public : com- 
mercial, or private parking, other than curb-parking, on the property or in 

the neighborhood which can reasonably be expected to be available when the 


structure is in use." 


In spite of testimony of his own witness that the proposed school would 
have occasional evening functions, and that some pupils arrive and depart 
by automobile, the record discloses the Applicant offered testimony only to 
show that five parking spaces had been provided for teachers. 7 


Without evidence to justify modification, it was incumbent) upon the 
Board to find from the evidence that Applicant had provided the required 
ample parking space for visitors as well as for teachers.. 


| 
| 
x4 


5. No Evidence that "Otherwise Objectionable" .Condi- 


tions Would Not Be Likely e Become Objectionable 


There were "otherwise ‘objectionable conditions" introduced into the 
record which the Board ignored in reaching its conclusions. They were 
{1) that the school might be used for summer sessions, thus threatening 
year-round use and additional disturbance to the neighborhood during the 
normally quiet summer vacation period; (2) that buses would be used to 
transport the boys elsewhere for athletic and recreational purposes. The 
pastor of St. Thomas Church testified the boys would play basketball , foot- 
ball and baseball on playfields assigned by the Catholic Youth Organization, 
but the transcript omitted his reply to a question by counsel for Applicant 
asking how this would be done. He testified they would be taken by buses of 
the Catholic Youth Organization. Certainly if the boys were to be assigned 
playfields elsewhere, regardless of the mode of transportation, some order- 
ly arrangement would have to be made to move large groups at regular in- 
tervals. The Applicant did not disclose such an arrangement, nor inform 
the Board whether this would be a daily occurrence, or semi-weekly or 
weekly. In order to determine whether a program of this type would not be 
likely to become objectionable the Board needed facts and information on 
which to base a determination. There are none in the record. 


| ’ 
6. No Evidence that the Proposed School Is Reasonably Necessary 
Or Convenient to the Neighborhood It Is Proposed to Serve 


\ 

The record does not support the Board's finding that the school was 
reasonably necessary or convenient. The Applicant directed his entire 
testimony to the needs of the present St. Thomas School and that parish. 


* the Zoning Commission, on June 14, 1960, amended the regulations to eliminate 
this requirement or condition. However, it was a condition at the time Applicant 
sought the special exception; it was a condition at the time of the hearing on March 


23, 1960, and was still a condition when the Board handed down its order of May 24, 
1960. The amendment was not retroactive so as to vitiate Applicant's duty to offer 
evidence at the hearing. The Board did not vacate its order of May 24, 1960. Fol- 
lowing limited rehearing in July, 1960 the Board, without additional findings, merely ~ . 


amended the original order. 
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The record shows that this parish covers 1,600 acres and. encompasses 

many different types of zoned districts, remote from the neighborhood in- 
volved. It also shows that 98% of the students come: from areas outside. Coe 
this neighborhood, and that there are 292 vacancies in the two nearby rab ee 
schools, | 


7. Special Exception Not in Harmony With 
Purpose and Intent of the Regulations 


A special exception may be wiasded if in harmony with the general 
purpose and intent of the zoning regulations and maps and will. not tend: to” 
affect adversely the use of neighboring property: (Sec. 8207.2, Appel. Ap- 
pendix, p. 5). There is no evidence in the record on this issue.' No testi- 
mony was offered to show that the addition: of this school on land adjoining — 
the Maret School, was in harmony with an R-1 District zoned to “protect 
quiet residential areas now developed with one-family detached dwellings.” 
The only testimony offered by the Applicant on this question was that of the 
architect, who testified he had attempted to design a school that would "fit te 
in" with the neighborhood. That the three-building school and convent plans. 
did not "fit in,” in the judgment of the Board, is evidenced iby the Board's” 
complete rejection of those plans. | eat oe 


8. ges in Opposition Nullified ase Presumption Which 
the Board may Have Drawn from the Apoiicent Evidence 


Although the burden of proof rested upon Applicant, opponents never-. 
theless introduced evidence bearing directly upon each one of the minimum 
conditions detailed in the regulations, as follows: (1) that hazardous traffic: 
conditions existed at the site of the proposed school and would be intensified 
by the erection of the school, (2) that objectionable noise coming from only. : 
part-time and staggered use of the property as a playground would. inevitably 
become more disturbing with a full-time school of three hundred students, 

(3) that by standards employed by the D. C. Board of Education the property 
- wag too small to accommodate the number of grades and: students a 
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(4) that there were a large number of vacancies existing in the two nearby 
public schools in the area, (5) that parking conditions, already overtaxed 
through proximity to the Sheraton Park Hotel, would become more acute 

with the addition of another school containing a multi-purpose room in the 
nature of an auditorium, (6) that because of the price. range of the properties 
in Woodley Hill, and the age of the residents, the school would have an ad- 
verse affect on the neighborhood, and (7) that it was not in harmony with the 
neighborhood or the general purpose and intent of the zoning regulations and 
maps. To this -- and’again as part of the record -- must be added the Board's 
own earlier findings and conclusions when it permitted only limited and re- 


stricted use of the property as a playground. 


The Applicant did not rebut any of this testimony or impeach any of 
opponents' witnesses. In Cupples Co. v. National Labor Relations Board, 
106 F. 2d 100, 104 (C. A., 8th Cir. 1939), the court said: 

"_. . that evidence which merely furnishes grounds for sus- 

picion and conjecture proves nothing, and... that the Board, 

like a jury, may not disregard the uncontradicted testimony 

of unimpeached and credible witnesses." 

The Board disregarded uncontradicted testimony of unimpeached wit- 
nesses. It disregarded its own previous determination that use of this prop- 
erty as a playground constituted the maximum permissible use. The Board 
relied on unsupported hearsay opinion, submitted ex parte, and upon irrele- 
vant, immaterial and’ personal opinion testimony which furnished grounds 
for conjecture only. : | 


On the record,'the District Court should have found the Board's find- 
ings were not supported by substantial evidence. 


* Lack of evidence was apparent from the Joint Memorandum filed by Appellees 
at the request of the District Court (J.A. 181). Although not responsive, the only 
‘tfactual't evidence referred to was the seventy consents of property owners filed in 
support of the special exception, anda few letters of support. The Memorandum con- 
sisted of recitals of personal opinion testimony and gratuitous interpretations and 
conclusions by counsel of the meaning of certain testimony and findings of the Board. 


37 


The rule as to substantiality is not different ; we: think, : 
from that applied in reviewing the refusal to direct a. 
verdict at law, where the lack of substantial evidence. ec 
the test of the ‘right to a directed verdict. In: either case, 

_ substantial evidence is evidence furnishing: a substantial - 
basis of fact from which the fact in issue can easonably 
be inferred; and the test is not satisfied by. eridece which — 
merely creates a suspicion or which amounts no more © 
than a scintilla or which gives equal’ support to inconsistent : 
inferences." National Labor neiations: Board Ve » Abell Com» 
97 F. 2d 951, : 


* 


wWe find here that the action of the Board, based on an in- 
correct legal premise and ‘unsupported by substantial 
evidence, if any, was arbitrary and capricious i 


sense, and sO, invalid. a Aa? oD oe ‘V. Merlands 
Club, 202 Md. 279, 293,9 tS See 


See wiao O'Bople =. Cos 185°. Sapp. ioe Eton: 
(v NERB., 900 $40 U.S. 474, 95 L. Ed. 4564950); 

ral Trade Commission, 153 F. 24.493; P 
FB. Conv. Chamberlain, 288 U-S. 399,77 L. Bd 


9. Mere Statutory Findings Inadequate. : 


‘This Court, in Saginaw Broadcasting Co. v. Federal C. C 
2d 564, 68 App. D. C. 282 (1938) affirmed this recognized rule. 
this Court, in Tri-State Broadcasting Co. v. Federal C. Commi 
2d 564, 566, 68 App. D. C. 292, 294; stated: ee 


tion the Commission found that "there is a ee 
‘said proposed station . . ', that public interest, 
and necessity will be served through a grant of’ 
tion under consideration." ‘This the appellant 
ficient asa finding of fact. In this: the: appellant .: 
The findings above quoted are but.findings in the: : 
the statute. We are unable to: determine oa facts'a 
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‘for what reasons the Commission regarded an additional. 

station as necessary. We cannot review the evidence to 

determine whether or not there is substantial support 

therein for findings not made." 

Although this Court was referring to findings of the Federal Com- 
munications Commission, the same requirement applies to findings by Zon- 
ing Boards and.other quasi-judicial agencies. In Prusik v. Board of Appeal 
of Building Department, 262 Mass. 457, 458, 160 N.E. 312, 314, in referring 
to the findings of the Board, the court said: 

“They are not satisfied by a mere repetition of the statutory 

words. Minute recitals may not be necessary, but there 

must be definite statements of rational causes and motives, 

founded upon adequate finding." 

This is particularly true where the Board of Zoning Adjustment in this case, 
as in the Prusik case, supra, is required by the zoning regulations (Sec. 
8206.64) to record "full reasons" for its decisions. 


Again the District Court erred in ruling that substantial evidence 
supported the bare "statutory criterion" type of findings relied upon by the 
Vi 


THE BOARD ABUSED ITS DISCRETION AND ITS 
ACTION WAS ARBITRARY AND CAPRICIOUS 


A finding by the District Court that there was substantial evidence to 
support the action of the Board and therefore that it was not arbitrary or 
capricious did not resolve the issue raised in Appellants’ motion for sum- 
mary judgment. ! , 


The record in this case discloses findings made without supporting 
evidence, inconsistent and contradictory action on the part of the Board 
which was discriminatory in nature and an abuse of discretion, and a de- 
cision having no rational basis -- all of which, in a legal sense, was arbi- 


trary and capricious. | 


First, the Board held a public hearing on an application for a special 
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exception to construct.a three-building school and convent. Tt: based it its. 
order on a completely new and different proposal: submitted ex parte. afte 
the hearing was closed. It "heard" one application; it "decided". on : 
cation completely revised. after the hearing 9 was LS 


upon the a geaating of the: special exception, which were either n not lim 
or were removed by subsequent action of the Board. ‘ 


Third, the Board publicly stated it was not concerned with ae con 
tions existing at the present school; then contradicted itself by granting t 
exception on the basis of testimony it previously had termed. irrelevan: vi 


Fourth, the Board used. its own previous” special exceptions | e 
institutional-type of uses. as justification for permitting another ins! 
type of use on adjoining property, rather than applying the minimum 
enumerated in the zoning regulations. 


Fifth, by a previous exception the Board sanctioned only Hmted 
restricted use of the property asa playground, because it was so"isol 
that it would not create any "undue disturbance" in the neighborhood. Tt 
affirmed this "maximum" use in 1957 for a period of five years, yet 
that, notwithstanding almost complete interim development of this R 
trict with high-cost dwellings, full-time use for school occupancy: will not 
likely to become objectionable to nearby property or affect —— = 
thereof. 


Finally, it considered as evidence material submitted ex vast afte: 
the hearing was closed; used the results of its own. inspection of 3 
as evidence to support its findings, without revealing those result 
record; failed to keep a complete and accurate ‘record of its pi e 
as required by the Zoning Act; purported in the notice, of rehe - “i 
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While there is a presumption that the Board exercises its discretion 
legally, the presumption is not a shield against all inquiries as to reason- 
ableness and fairness, and where the discretion is clearly arbitrary it will 
be set aside. Robinson v. Town Council of Narragansett, 60 R.I. 422, 199 
A. 308; Hyman v. Coe, 146 F. Supp. 24, 27. 


In O'Boyle v. Coe, 155 F. Supp, 581, 586 (U.S.D.C.,D.C., 1957),a 
case involving denial of a special exception by the Board, the Court said: 


"The administrative discretion, however, is na unlimited or 
unbridled. It must be sound legal discretion... 


The conclusion is inescapable from the foregoing discussion 
that the decision of the Board was not sustained by substantial 
evidence. On the contrary the overwhelming weight of evi- 
dence is to the contrary. Moreover, the reasoning of the Board 
seems self-contradictory. Its conclusion does not rest on a 
rational basis; Accordingly the decision of the Board must be 


deemed arbitrary and capricious in the legal sense, and should 
be set aside." 


In reviewing another order of the Board of Zoning Adjustment , the 
District Court stated: 


"But where such a Board's decision, upon review, is clearly 
unreasonable, and arbitrary, it will be set aside... The 
Court is not bound by an arbitrary and capricious action of 
the Board or where there has been a manifest abuse of dis- 
cretion... 


"| | The Board is to decide whether or not the exception 
sought meets the requirements of the regulation, but this 
discretion must result from an exercise of sound, discre- 
tion, that is, legal discretion, and must not be arbitrary, 
capricious or unreasonable. Robinson v. Town Council of 
Narragansett and Berard v. Board of A Adjustment, of City 
of St. Louis, supra.” Hyman v. Coe, 146 F. Supp. 24, 27 
(U.S.D.C., D.C., 1956). 
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VI 
THE DISTRICT COURT ERRED IN FAILING TO ees 
DECIDE ALL MATERIAL ISSUES OF: LAW : ee snr a 
The District Court had jurisdiction. Jurisdiction having attached, ‘the. mee 
Court then had the duty to exercise its judicial power. * Judicial power is not: : 3 
discretionary. It imposes a duty'to decide on the law and facts: presented; 
i.e., to render a final determination. Judicial power is not exercised in-the: 
constitutional sense when the Court fails to "decide" the issues by:acting 
only on fragments of the case. Jurisdiction conferred and taken means: the. : 
case shall be decided, and that means a decision on all the issues which con 
stitute the controversy. Chief Justice Marshall, in 1821, in Coss Vir- : 
ginia, 6 Wheaton 264, 404; 5 L. Ed. 257, 291, stated it thus: Ae 
"ht is wit tine thet Hid soc teit adie ¢ iene Sia 
‘should not;. but it is equally true, that it must take jurisdic-- — set 
tion if it should. The judiciary cannot, as the legislature may,” ~ 
avoid a measure because. it approaches the confines of win 


stitution. We. cannot pass it by because it is doubtful. Wit 
whatever doubts, with whatever difficulties ,a case may 7 be 


attended, we must ee . if it be brought. before us. We have ~ 

no more rig) ine the exercise ‘of j ion which is Sing 
given, than to usurp that which is not given. The one or the = - 

other would be treason to the constitution. ert — 


supplied) 2 ey 
The function and duty of the District Court, on review of administrativ 
decision, is restated in Section 10 of the Administrative Procedure. ‘Act. v 
is merely declaratory of existing law. oe The judicial function and duty is; 
the same even though the administrative agency is not regulated by: the Act 
Judicial review of administrative proceedings includes the duty: (1) to de- 
cide all relevant questions of law, interpret constitutional and statutory pro- 
’ visions, and determine the meaning or application of the terms of ‘agency. ac. 
tion, (2) to hold unlawful and set aside agency action, findings and conclusions 
found to be (a) arbitrary, capricious or an abuse of discretion (b) contrary. 


6 olin Industries, Inc. v. National Labor Relations Board, 72 F. Supp. ¥ “208. 
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constitutional right, power, privilege or immunity, (c) in excess of statutory 
jurisdiction, authority or limitations, (d) without observance of procedure 

required by law, and (e) unsupported] by substantial evidence in any case re- 
viewed on the record. 


Several separate and distinct issues of law were before the District 
Court on the cross motions for summary judgment. One such issue was that 
the decision of the Board was not based on substantial evidence. There were 
other issues of at least equal or greater importance which were left unre- 
solved by the decision of the District/Court, and which required a ruling by 
the Court in order to finally determine the case. They were: 


(1) That undisputed irregularities in the proceedings before the Board 
denied Appellants a fair hearing and due process. 


(2) That, since the Applicant for the special exception failed to sustain 
the burden of proof, the Board's asi was ultra vires. 


(8) That the Board exceeded its delegated authority, assepea the powers 
reserved to the Zoning Commission, performed a legislative function beyond 
the scope of its authority, and by failing to consider proof of each of the con- 
ditions in the regulations as conditions precedent to granting a special ex- 
ception, misinterpreted the law, and acted in an arbitrary, capricious and 
discriminatory manner. | 


These issues of law were not disposed of by a general ruling that the 
action of the Board was not arbitrary or capricious because it was supported 
by substantial evidence. 


Having acquired jurisdiction, the District Court had a duty to examine 
the record to determine whether the [Board had denied Appellants a fair hear- 
ing and due process. | If a fair hearing was denied, no evidence, however sub- 
stantial, would suffice to support a finding. 


Likewise, and again without regard to the question of evidence, it was 
incumbent on the Court to determine! whether the Board had exceeded its 
delegated statutory authority, and whether it had misinterpreted its own dis- 
cretionary power, contrary to the Zoning Act and ‘regulations. 
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Also, if the Applicant-failed to'sustain the burden of proof, the action - 
of the Board was ultra vires. This issue of law was not resolved-by a.de- 
cision that the Board's order was supported by substantial evidence, par- 
ticularly when the record shows that the Board received evidence: exparte 
and based its decision on evidence not of record. | 


As this Court said, in Lewis v. District of Columbia, 190 F. 2d 25, 
29, 89 App. D.C. 72, 76°(1951), a case: involving review ot = retusa by the 
Zoning Commission to change a zoning classification: 


', .. But the Zoning Commissioners are entitled to consider 
“the entire situation in‘a particular locality. ‘They need not | 
close their eyes to such factors as the adequacy and 
‘condition of existing buildings, for the uses for euch ey 
are presently being put .:.. All of this is certainly unt = 
to the preservation of the values of surrounding property : 
The Board's failure to require the Applicant to produce evidence: 

the proposed school could not be built in its present R-3 District, in keep- : 

ing with the objectives of the Zoning Act and regulations, ‘ignored 1 the de- 

clared purpose and intent of the Act a and a and ate ome city 


* out those objectives. 


Finally, the complaint in this case, tn. addition to injunctive 2 reliet 

also sought a declaratory judgment. It was within the discretion of the-Court 
to accept jurisdiction under the Declaratory Judgment Act. It exercised’ hi: 
discretion and accepted jurisdiction. The duty thereupon « devolved upon the 
Court to resolve the matters of law raised in Appellants’ complaint. “The 
District Court failed to exercise its judicial duty and power and left unde- 
termined important issues of law:, properly presented, which constituted ie 
the controversy. ee 


This Court, in Manchester Gardens; Inc. v. Great West bite Assur. 
Co., 205 F. 2d 872, 875, 92.U.S.. App. D.C. 320, 322, $23 (1953) , said: 


"While the granting of declaratory relief is largely within 
discretion of the court, we think that where a court pear os 
some of the issues in the case. it should not decline (without 
good reason) to decide related issues which are ripe forde-. 
cision and which may: otherwise simply give rise to further RN erane ath 
litigation." |e 


{ 

| 

i 
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The Seventh Circuit, in Mutual Life Ins. Co./of New York v. Krejci, 
123 F. 2d 594 (1941), said: 
", . . It is certainly true that the jurisdiction granted by 


Congress under the declaratory judgment act is not to be 
exercised or denied at any whim of the trial court. As . 


Judge Treanor said in American Automobile Insurance 
Co. v. Freundt,'7th Cir., > the court may not 
refuse arbitrarily to exercise 2a BTS, the when it is in- 


yoked by appropriate proceeding. Rather it must exercise 

the jurisdiction created by legislative act, in the absence 

of showing of facts which constitute a recognized legal 

ground justifying a refusal to pass upon the merits of the 

cause..." o 

In failing to decide the important issues of law presented, the District 
Court misconstrued its own duty under the constitutional power conferred 
upon it. Its failure to resolve the material issues of law and "decide" the 


case constitutes reversible error. 


CONCLUSION 


The District Court erred in finding the action of the Board, on the 
record as 2 whole, was supported by substantial evidence and was not arbi- 
trary or capricious, and in failing to rule on important issues of law con- 
stituting the controversy, and the judgmett of the Court denying Appellants' 
motion for summary judgment and granting the motion for summary judg- 
ment of the Appellees should be reversed. 


Respectfully submitted, 


RAYMOND S. SMETHURST 


LOUISE R. SMETHURST 


| 1511 K Street, N. W. 
Washington 5, D.C. 


Attorneys for Appellants — 


APPENDEX: : 


(Act of June 20, 1938, 52 Stat. 797, as amended 
ecpegreis ar ine 1952, oat Ret 


.ty, morals, convenience , 
of Columbia and its planning and orderly developmen as the 
the Zoning Commission created by the Act of March 1 4920 
is hereby empowered, in accordance. with the conditio 
specified in this-Act, to regulate the height bulk; nur 

size of buildings and other structures, . the density. of: 
the uses of buildings, structures, and land | trade 
recreation, public activities, or other purposes; : 
regulation said commission may divide the District 
tricts or zones of such number , shape; and area 
may determine, and within such districts Te 
and uses of buildings and structures and:the uses of 


of Adjustment-not tnccuerstonb with ties proatsioesct ena 
meetings of the Board ‘shall be open ‘to the public. “The ‘Board 
minutes. of its proceedings showing the vote of each member upon: 


pron peep pe apse acs sceaese I a = 
meena 


priate principles: standards, sets ic 
Rec ulations. ake sects oz oaicens ‘the 
Tiles bee 


2 


“The Board of Adjustment shall not have the power to amend any 
regulation or map. 


* * * * * 
"Upon appeals the Board of Adjustment shall have the following powers: 
-* * * * * 


(2) To hear and decide, in accordance with the provisions of the regu- 
lations adopted by the Zoning Commission, requests for special exceptions. 


REGULATIONS INVOLVED 


ZONING REGULATIONS OF THE DISTRICT OF COLUMBIA 
(Effective May 12, 1958) 


"Section 1202 - Definitions 


* * * * * 


"Parking aa An off-street area accessible and of appropriate. 
dimensions to be used exclusively as a storage space for a motor vehicle.” 


"Section 1301 - Interpretation 


1301.1 In their interpretation and application the provisions of these 
regulations shall be held to be the minimum requirements adopted for the 
promotion of the public health, safety, morals, convenience, order, pros- 
perity, and general welfare; to provide adequate light and air; to prevent 
undue concentration of population and the overcrowding of land; and to pro- 
vide such distribution of population, business and industry and use of land 
as will tend to create conditions favorable to transportation, protection of 
property, civic activity, and recreational , educational , and cultural oppor- 
tunities and as would tend to further economy and efficiency in the supply of 
public services. The regulations and the accompanying zoning maps are 
designed with consideration of the character of the respective districts and 
their suitability for the uses permitted in each district under these regula- 
tions, and with a view to encouraging stability of districts and of land values 
therein.” j : 


"Section 3101 -- R-1 Districts (One-Family Detached Dwellings) * * * 


"3101.1 The R-1 District is designed to protect quiet residential areas 
now developed with one-family detached dwellings and adjoining vacant areas 
likely to be developed for such purposes. The regulations are designed to 
stabilize such areas ‘and to promote|a suitable environment for family life. 


For that reason only a few additional and compatible uses are permitted.. 
***N | : 


* * * * * 
| 


"31014: The following uses are permitted if approved’ 
of Zoning Adjustment subject to the conditions sree i-in Section 
an Dene cect CaP rae One 


* 


3101.42 Other private chook but at including. cieaeee 
residences for teachers and staff of a private school provided tha 


(a) It is so located that it is not likely to become objectionable 
adjoining and nearby property because of noise , traffic number 
or otherwise objectionable: conditions; 


“(b) Ample parking space, but not less than that in. 
72 of these regulations, it is provided to accommodate the students 
ers, and visitors Oe ae and, 


i 
1 
{ 
| 
| 
1% 


"(c). The use will be reasonably necessary ° 

borhood it is proposed to Serre * 
* * * ta oe 

"Section 3101 - R-3 Districts (Row Dwellings)" 


Uses 


: * * 
Schools 

Nursery through Junior 
High School: iia 2 
All districts:..:....:. Two for each three teache 


or:modifythe amount ofp 
Section :7202: provided: the 
anced by wore ee oe 
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"7203.2 The Board in exercising the authority granted herein shall 
give consideration to: a 


"7203.22 The maximum number of students, employees, guests, 
customers, or clients who can reasonably be expected to.use the proposed 
structure at one time; | 


7203.23 The amount of traffic congestion existing or which the struc- 
ture can reasonably be expected to create in the neighborhood; and 


7203.24 The quantity of existing public, commercial,or private 
parking, other than curb-parking, on the property or in the neighborhood 
which can reasonably be expected to! be available when the structure is in use. 

| —_—— 


"7203.3 Any proposed change or modification in the amount of required 
parking spaces shall'be consistent with the spirit and purpose of these regu- 
ns. 


ARTICLE 82 
BOARD OF ZONING ADJUSTMENT 
| | 


“Section 8201 - Creation — 


"g201.1 The Zoning Act of June 20, 1938 (52 Stat 797), as amended, 
created.a Board of Zoning Adjustment . . . with such duties and powers 
are set forth in that Act and these regulations." ec Peuneet aa 


* * ie * * 


"8202.4 All meetings of the Board shall be public and the Board shall 
keep minutes of its proceedings as prescribed in subparagraph 8202.64. All 
records of the Board shall be filed in the office of the Board and shall be open 
to public inspection.” 


* * hd * i 


"8202.64 Enter in the minutes book the resolution relating to each case 
acted on by the Board, the vote of each member of the Board, those absent 
or failing to vote being so marked, all other actions of the Board and the full 
reasons for its decisions.” eee 


* * * * * 


"Section 8203 - Appeals - Procedure and Notice. 

8203.1 Eachiappeal or application to the Board shall be made on the 
appropriate form provided by the Zoning Commission and all information 
required by such form shall be furnished by the appellant or applicant . en 


* * { * * * 


"8203.4 A public hearing shall be hela on each af 
to: the Board." 


"8203.5 The Board shall a notice ott the time 
public hearing by: " 


* 


side of the case; 


"8203.73 Interested property o owners" 0 
se tee aoe oat 


"Section 8207 - ~ Original Soriodiction. 


"8207.2 Pursuant to” authority cou edi in th 
1938 (52 Stat. 797), as amended, the Board is autho 
ceptions. as provided in the preceding Articles of these’ 


the judgment of the Board such special exceptions 
the general purpose and intent/of the zoning. 3 

not tend to affect adversely the use of neighboring 
‘with. said zoning regulations and maps, subject in 
conditions specified in said Articles, as follows: ~ 


Type of Special Exception - Distric "Section 


* eS 
School - private offer thea trade 


6 
RULES 


FEDERAL RULES OF CIVIL PROCEDURE 


Rule 56. SUMMARY JUDGMENT. 


"(a) For Claimant. A party seeking to recover upon a claim, counter- 
claim, or cross-claim or to obtain a declaratory judgment may, at any time 
after the expiration of 20 days from the commencement of the action or after 
service of a motion for summary judgment by the adverse party, move with 
or without supporting affidavits for a summary judgment in his favor upon 
all or any part thereof. 


* * * “ok * 


"(c) Motion and Proceedings thereon ... The adverse party prior 
to the day of hearing may serve opposing affidavits. The judgment sought 
‘shall be rendered forthwith if the pleadings, depositions and admissions. on 
file, together with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is entitled to.a judgment as 
a matter of law... ." 


RULES OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Rule.9. MOTIONS. 


| 
(1) MOTIONS FOR SUMMARY JUDGMENT. There shall be served 
and filed with each motion for summary judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure a statement of the material facts as to 
which the moving party contends there is no genuine issue. 


“Any party opposing the motion, may, not later than three days prior 
to the hearing, serve and file a concise 'statement of genuine issues’ setting — 
forth all material facts as to which it is contended there exists a genuine 
issue necessary to be litigated. ; 


“In determining any motion for summary judgment, the court may as- 
sume that the facts as claimed by the moving party are admitted to exist 
without controversy except as and to the extent that such facts are asserted - 
in be actually in good faith controverted in a statement filed in opposition to 

e motion.” 
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Filed November 23, 1960 


IN THE UNITED STATES DSTRET COURT 
FOR THE DSTRE-T OF COLUMBIA 


| RALPH ROBEY 
| 2926 Garfield Street, N. W. 
_ Washington, D. C. 


vs 4} 
_ KATHLEEN M, ROBEY 

2926 Garfield Street, N. W. 
Washington, D. C. 


Plaintiffs 


CIVIL ACTION No. 3863-60 
vs. , 
. JAMES E, SCHWAB, 
SAMUEL SCRIVENER, JR. 
WILLIAM F. McINTOSH, 
ROBERT O. CLOUSER, 
and. 


ARTHUR P. DAVS, | 

As Members of the Board of 
Zoning Adjustment 
District Building 
14th & E Streets, N. W. 
Washington, D. C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 


Harry M. Hull, Clerk Filed Nov. 23, 1960 


COMPLAINT FOR DECLARATORY JUDGMENT AND 
INJUNCTIVE: RELIEF 


JURISDEK TION 
1. Jurisdiction of this Court is based upon Title 11, Sec. 301 


et seq. of the District of Columbia Code (1951 Ed.) and Title 28, Sec. 


2201 of the United States Code, and the amount involved exceeds the 
sum of Three Thousand Dollars ($3,000.00), exclusive of interest and 


costs. 


PARTIES 


2. The plaintiffs are fee owners of a parcel of land improved 
by a one-family, detached dwelling in Square 2113 nearby the subject 


property involved herein, valued in excess of $70, 000. 00. 


3. The individual defendants are citizens of the United |States, 
residents of the District of Columbia, and constitute the Board of 


Zoning Adjustment of the District of Columbia. 


- 


PROPERTY INVOLVED 
4. That the subject property involved in this case is Lot 811, 
Square 2113, located at the northwest corner of 29th and Garfield Streets, 
N.W., in the District of Columbia, consisting of approximately one and 
one-third acres; that said property is owned in fee by the Roman Catholic 


Archbishop of Washington, a corporation sole. 


ZONING ACT AND REGULATION 

5. By Act of Congress, approved June 20, 1938 (52 Stat. 797), 
as amended by Act of March 4, 1942 (56 Stat. 122), known as the "Zoning 
Act", a Board of Zoning Adjustment was created, and the Zoning Commis- 
sion was empowered to provide by regulations that the Board of Zoning 
Adjustment "may, in appropriate cases and subject to appropriate prin- 
ciples, standards, rules, conditions, and safeguards set forth in the 
regulations, make special exceptions to the provisions of the zoning regu- 
lations in harmony with their purpose and intent. . . . " and 

"To hear and decide, in accordance with the provisions 

of the regulations adopted by the Zoning Commission, 

requests for special exceptions or map interpretations 


or for decisions upon other special questions upon which 
such Board is required or authorized by the regulations 


to pass." 
6. The said zoning regulations so adopted (May 12, 1958) define 


various districts, including the following: 


"Sec. 3101. The R-1 District is designed to protect quiet 


residential areas now developed with one -family detach 
ellings adjoining vacant areas likely to be eveloped 


for such purposes. The regulations are designed to s 

such areas and to promote a suitable environment for f 
life. For that reason only a few additional and compatib. 
uses are permitted . . . " (Emphasis supplied) 


7. Compatible uses are defined in Sec. 3101.4, as follows: 


"The following uses are permitted if approved by the Board 
of Zoning Adjustment subject to the conditions specified in 
Sec. 8207 and below in each case:" | 


I 
* 3 * x * 


"Sec, 3101.42. Other private school, but not including a 
trade school, and residences for teachers and staff of 4 
private school, provided that: 

| 
(a) It is so located that it is not likely to become objection- 
able to adjoining and nearby property because of noise, 
traffic, number of students, or otherwise objectionable 
conditions; 


(b) Ample parking space, but not less than that required 
in Article 72 of these regulations, is provided to accommo- 
date the students, teachers, and visitors likely to come to 
the site by automobile, and 
(c) The use will be reasonably necessary or convenient to 
the neighborhood which it is proposed to serve. | 
i | 


Sec. 8207.2 provides: 


Pursuant to authority contained in the Zoning Act of June 20, 
1938 (52 Stat. 797), as amended, the Board is authorized oy 
to grant special exceptions as provided in the precedi 
Articles of these regulations where in the judgment of the 
Board such special exceptions will be in harmony with the 
eneral purpose and intent of the zoning r tions ani 
maps and will not tend to affect adversely the use of ae 
oe ee in accordance with said zoning regula 
and maps, subject in each case to the special conditions 
specified in said Articles." (Emphasis supplied) 


8. That the Board of Zoning Adjustment, under the limited 
powers granted by said Act of Congress, and the regulations adopted 
thereunder, has no power or authority to grant a special exception for 
the establishment of a private school as a matter of right. All uses 


permitted as a matter of right are enumerated in Sec. 3101. 31-10. 


PROCEEDINGS BEFORE THE BOARD OF 
ZONING ADJUSTMENT 


9. That on the 29th day of January, 1960, the Roman Catholic 
Archbishop of Washington, a corporation sole, filed with the Board of 
Zoning Adjustment an application for a special exception under Sec. 

2101. 42 to permit the erection on Lot 811, Square 2113, of a parochial 
school, and filed renderings for a school building, multi-purpose build- 
ing with auditorium, and a convent-dormitory; that said Lot 811, Square 
2113 is located in an R-1 District zoned for one-family detached dwell- 
ings, and is directly across Garfield Street from the property of the 
plaintiffs. 

10. That the first hearing scheduled for February 16, 1960, was 
continued to March 23, 1960, because of the Board's failure to give notice 
as required by the regulations; that at the hearing on March 23, 1960, the 
applicant offered a proposed set of plans and a scale model of separate 


school building, multi-purpose building and convent-dormitory, testimony 


of the architect as to the construction thereof, and testimony of a number 


of witnesses, most of them parents of children attending the present 
St. Thomas Parochial School on nearby 27th Street, to the effect that 


the present school facilities nearby the church are inadequate anda 


new school is needed, and traffic conditions around the present site 


are dangerous. Applicant offered no other testimony of any kind to 
establish any of the conditions set forth above in Sec. 3101. 42 of the 
regulations as necessary conditions precedent to the granting of such 
a special exception. 
Plaintiffs, at said hearing, opposed the granting of said appeal 


on a number of grounds, among which were: 


(a) That the applicant owned sufficient property nearby its 
present school on 27th Street (an R-3 District) to meet 
the requirements of its proposed new school; that un- 
less its non-feasibility was established by competent 
evidence the Board of Zoning Adjustment was not ina 
position to determine any need for intrusion of the | 
school into the nearby R-1 District. | 
That the maximum non-residential use of Lot 811, | 
Square 2113, had been previously fixed by the Board 
of Zoning Adjustment on April 25, 1955 (Appeal No. 
4086) establishing limited and restricted use thereof 
as a playground for the students of St. Thomas 
Parochial School, and re-affirmed on April 21, 1957 
(Appeal No. 4735) by its order extending said limited 
and restricted use as a playground for a further period. 
of five years. 


That by virtue of other special exceptions granted the 

Maret School, a private school, on property adjoining 

the present applicant's property, the granting of the 

application in the instant proceeding would constitute a 

technical re-zoning of the R-1 District, establishing a 

two-block school district along Garfield Street, directly 
| 
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opposite the one-family dwellings of plaintiffs; that such 
re-zoning was not in harmony with the general purpose 
and intent of the Zoning Act and regulations and maps, 
and was beyond the power of the Board. 


That the proposal to erect a school and other buildings 
to serve from 200 to 360 students on one and one-third 
acres of ground, failed to meet the minimum lot size 
standards adopted by the District of Columbia Board 
of Education to govern the erection of public schools; 
that said standards should be followed by the Board of 
Zoning Adjustment in granting exceptions to private 
schools. 


That existing vacancies in the two nearby public schools 
established conclusively that there was no "need" for 
additional classroom space in this neighborhood; that 
the existence of the vacancies indicated a diminishing 
need for such classroom space, and that there were ad- 
equate facilities available to care for students of St. 
Thomas Parochial School during modernization or re- 
building of its present site on 27th Street close to the 
church. 


That the transfer of the St. Thomas Parochial School 
from its present site in an R-3 location, two blocks 
away, to an R-1 District of expensive one-family de- 
tached dwellings would be objectionable because of 
noise, traffic, number of students, lack of ample 
parking space, unsuitability of the lot for the proposed 
school in relation to the nearby homes; that it was not 
"reasonably necessary or convenient to the neighbor- 
hood it is proposed to serve” and was out of harmony 
therewith. 


That the proposed location of the school on Lot 811, 
Square 2113 was dangerous from the standpoint of the 
students because both 29th Street and Garfield Street 
are through streets, heavily traveled, often at excessive 
rates of speed, and in addition, 29th Street is a bus 
route; that the location of the school on the property 
would deprive the students of much-needed playground 
space and expose them to serious traffic dangers en- 
countered playing in the street. 
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(h) That the erection of the school would adversely affect 
the use and enjoyment of the neighboring property and 
have an adverse effect upon the property value and | 
marketability of the high-priced homes nearby. | 

11. Except as stated in Paragraph 10, the applicant offered no 

evidence in support of his application, nor did applicant offer evidence 
to refute testimony in opposition; that applicant refrained from making 
any offer of proof that his presently owned property on 27th Street and 
Woodley Road (the site of the present school) could not be remodeled 
or rebuilt to accomplish the same result as sought by the special excep- 


tion; that applicant rested his case on the repetitious personal| testimony 


of sincere but biased witnesses, completely unsupported by substantial 


evidence of any of the requisite. conditions and standards set forth in the 
regulations, and upon the irrelevant, immaterial and erroneous argu- 
ment of counsel that traffic conditions at the present site of the school 
presented more of a problem than they would if the school were moved 
to the playground site. 
12. That on the 24th day of May, 1960, two months after the 
hearing on March 23, 1960, the Board of Zoning Adjustment (3-2) 
entered an order conditionally granting the appeal for the erection ofa 
parochial school on said Lot 811, Square 2113, which provided: 
1. That the multi-purpose building and convent be eliminated 
as separate buildings and a two-story building accommo- 
dating assemblage, convent and classrooms be substituted 


therefor. Completed building plans to require Board 
review and approval. 
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2. That the entire area be inclosed with a chain link type 
fence. High screening along Garfield Street side shall 
be provided and maintained by the use of appropriate 
planting outside of the fence area. Type of planting 
shall require Board approval. 


Size of operation, restricted in building bulk, shall 
also be limited to kindergarten and grades one through 
six. 


Mr. Clouser, one of the Board members, dissented (Mr. Scrivener 


concurring) as follows: 


"TI feel that any school of this general size and character is 
too large for the site area: upon which ‘it will be located. 
Furthermore, limiting conditions imposed by the Board, 
although tending to be compromising in nature, are not — 
sufficiently restrictive to make the use one which would 
.... ‘Ininimize adverse impact upon the surrounding residential 

neighborhood. Limitation on the number of students it 

“geems.to:me. would have been more appropriate. Unless 
the size of the operation were materially reduced, how- 
ever, I believe this school is'not in harmony with the pres- 
ent character and future development of the neighborhood 
as a whole." 


13. That thereafter a re-hearing was held on July 20, 1960, 
and testimony and argument limited to fifteen minutes for both those who 
favored and those who opposed the appeal; that said re-hearing was upon 
new plans, previously submitted by the applicant subsequent to the 
March 23rd hearing; ‘that opponents attempted to introduce documentary 
evidence of (1) architect's appraisal of said new plans, (2) traffic count 
at the proposed school site, supported by Affidavit as well as by the wit- 
ness in person, and (3) letter from a Washington realtor expressing the 
opinion the proposed school would adversely affect the Woodley Hill 
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property values, but that such evidence, upon objection by counsel for 
the applicant, was refused by the Board; that thereafter, when counsel 
for applicant withdrew his objections by letter the Board advised the 
disputed evidence had been considered before final decision was reached 


| 
on August 17, 1960, at which time the order of May 24, 1960, was 


| 
amended to eliminate the kindergarten and permit grades one through 
| 


eight, and restricting the number of students to two hundred (200). 


ASSIGNMENT OF ERRORS 
14, Plaintiffs aver that there was no substantial evidence before 


the Board to support its findings and conclusions that 


1. "The school as limited by conditions hereinafter set 
forth is not likely to become objectionable to adjoining and 
nearby property because of noise, traffic, number of students 
or otherwise objectionable conditions; the use is reasonably 
necessary and convenient to the neighborhood which it is 
proposed to serve, and ample parking space is provided to 
accommodate students, visitors and teachers. The use is 

in harmony with the general purpose and intent of the Zoning 
Regulations and maps and will not tend to have adverse) effect 
upon the use of neighboring property in accordance with said 
regulations and maps." | 


2. Objection "predicated largely upon the contention that 

the subject site is too small for the size of the proposed op- 
eration, and that any school of the size contemplated would 
tend to have adverse effect upon surrounding property values 
and the peace and well-being of the single-family neighborhood 
adjoining" would be offset by conditions to be made a part of 
the order." 


That the conclusion of the Board "that the proposed school which 
| 


is to be located adjacent to other institutional type of uses . .| . is an 
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appropriate utilization of the unimproved land under consideration" 
reveals the Board's complete disregard for the intent and purpose and 
meaning of the Zoning Act, regulations and maps, and is contrary toa 
prior order and decision refusing institutional type use in this same R-1 
District to another applicant. 

16. That the Board, in amending the application on its own 
initiative and in granting a re-hearing on the amended application, acted 
in complete disregard of Sec. 8204.3 of the regulations which provides 
that an appellant whose application has been denied shall not institute a 
new appeal or application on the same facts within one year from the 
date upon which the Board issued its order upon the previous appeal or 


application. 


17. That the Board completely disregarded Sec. 8203.8 of the 


regulations which provided: 

"Tn all cases before the Board the burden of proof shall rest 

with the appellant or applicant. If no evidence is presented 

in opposition to his case he shall not be relieved of this 

responsibility. " 

The record shows the applicant failed in all respects to sustain 
his burden of proving the existence of facts and conditions detailed in 
the regulations as necessary and requisite to the granting of a special 
exception. 

That the decision of the Board, initially and upon re-hearing, 


was contrary to the evidence and was not supported by substantial 


| 
15 | 
| 


evidence, and that the order of the Board granting the special exception 


was arbitrary, capricious, unreasonable and an abuse.of discretion, 
and in violation of said Sec. 8203.8. : | 
18. That the Board's failure and refusal to require applicant to 
produce evidence as to the feasibility or non-feasibility of utilizing its 
property at the presently established nearby school site, to provide the 
facilities sought in the special exception, was arbitrary and capricious, 
in violation of sound zoning practice and of the rights of the opponents, 
and unfairly discriminated in favor of the applicant; that its order hold- 


ing the use of Lot 811,. Square 2113 was “reasonably necessary" was 


an arbitrary conclusion unsupported by facts or evidence and in complete 


disregard of the evidence. _ i. 


19. That the minimum lot size standard for public schools in 
the District of Columbia are those adopted by the D. C. Board of Educa- 
| 
tion; that Sec. 12 of the Zoning Act and Sec. 1301.2 of the zoning regula - 


4 


tions provide: | 
‘Wherever these regulations require . . ., or impose other 
higher. standards than are required in or under any statute or — 


any other municipal regulations, the provisions of these 
regulations shall govern. Wherever the provisions of any 
statute or of any other municipal regulations require ./.., 
or impose other higher standards than are required by these 
regulations, the provisions of such statute or other municipal 
regulations shall govern. " 


that the lot size involved in this instant proceeding falls far below the 


minimum standards required for public schools; that the Board disregarded 


16 


those standards and ignored the clear meaning and intent and purpose 
of said Sec. 1301. 2 and has applied a standard discriminating in favor 
of private schools. 

20. That the Board disregarded and contradicted its own order 
of April 21, 1955, granting a special exception for limited use of the 
property involved as a playground for students of St. Thomas Parochial 
School wherein it stated: 

"We are of the opinion that the playground'as proposed and 

as limited by the terms of this order will be in harmony with 

the general purpose and intent of the zoning regulations and 

maps and will not tend to affect adversely the use of neighbor- 
ing property in accordance with the zoning regulations and 


maps. We feel that this lot is sufficientl isolated and will 
be controlled the school authorities to such a degree that 
d Tet borkoad. 


it will not create any undue disturbance to the nei 
Furthermore, the lot will be used for only short periods of 
time during the day." (Emphasis supplied) 


—__—_—— 


and that the Board further disregarded and contradictéd its order of 
April 24, 1957, extending the same restricted use of said lot for a period 
of five (5) years to 1963. 

21. That the Board disregarded and failed to take into considera- 
tion the effect of its own previous action in granting a special exception 
in 1950 to permit establishment of the Maret School, a private school, on 
the property immediately adjoining the playground property involved here- 
in, and directly opposite the property of the plaintiffs on Garfield Street, 
and further disregarded and ignored another special exception granted by 
it in October, 1959 and April, 1960, to permit the addition of a combination 


17 


gymnasium-classroom building, with parking facilities, on said Maret 


School property; that in disregarding its previous actions the Board, by 
granting this special exception, has unlawfully assumed legislative 
powers and re-zoned the property in this R-1 District, thereby creating 
a two-block school district therein, extending from 29th Street to beyond 
31st Street, in the heart of an R-1 restricted area of expensive one- 
family detached dwellings, contrary to the general purposes and intent 
of Sec. 2 of the Zoning Act, which provides the regulations are made 
with ''a view to encouraging stability of districts", and the regulations 
and maps designed to "protect" quiet residential areas. | 
Authorizing a new institutional type use, on the ground that other 
institutional type uses had been previously sanctioned, ccnstiites in 
effect a "creeping" re-zoning of an established R-1 District, in violation 
of Sec. 8 of the Zoning Act (Title 5-420 D. C. Code) which eptcifically 
provides: 


"The Board of Adjustment shall not have power to amend 
any regulation or map." 


22. That the Board denied plaintiffs and other opponents a fair 
hearing in that it refused is permit cross-examination of applicant's 
architect with respect to provisions for ample parking space, to deter- 
mine whether the conditions set forth in Sec. 3101. 42(b) for off-street 
parking for "visitors likely to come to the site by automobile" had been 


complied with; that counsel for applicant stated this information could 


18 


be obtained from a subsequent witness; that said counsel failed to call 
a subsequent witness qualified to speak on this point, and the record 
discloses that no evidence of any kind was offered by applicant that 
said ample parking space had been provided, as required by the regula- 
tions; that Sec. 1202 of the regulations defines parking space as "an off- 
street area accessible and of appropriate dimensions to be used ex- 
clusively as a storage space for a motor vehicle"; that under the Rules 
of Interpretation set forth in Sec. 7207, "parking spaces for one use shall 
not be considered as providing the required parking spaces for any other 
use”; that the Board's order of May 24, 1960 finding that "ample parking 
space is provided to accommodate students, visitors and teachers" is 
not based on evidence,’ is an erroneous and capricious interpretation 
of the regulations, is in violation thereof and constitutes an abuse of 
discretion. 

23. That the Board acted in disregard of Sec. 7 of the Zoning 
Act in that it failed to provide "records of its examinations" by way of 
a complete verbatim transcript of the entire proceedings before it on 
March 23, 1960. 

24. That the Board, in determining whether the proposed school 
was "reasonably necessary or ee to the neighborhood it is pro- 


posed to serve" ignored the testimony of applicant that the parish of St. 


Thomas Apostle Church, from which the students of St. Thomas Parochial 
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School are drawn, consisted of an extensive area,’ most of ‘which is in 
highly congested apartment house sections, remote from the “neighbor-~ 
hood" involved herein, and bears no logical or rational relationship to 
the R-1 District in which the school is sought to be placed. °° 
95. That the Board of Zoning Adjustment, by its order, violated’ 
Sec. 1801.1 of the zoning regulations, which provides that the provistons: 
of the regulations are "minimum requirements" adopted to “prevent un-="" 
due concentration of population and over-crowding of Jand" ‘that the Jap->~ 
plicant failed to.sustain its burden of proving that said “minimum re- 
quirements" were satisfied as provided by the regulations, and the ~~ 
Board's determination is contrary to the evidence and the expressed °°" 
purpose of Sec. 1301. 1 of the regulations of “encouraging stability of ~*~ 
districts and of land values therein", and is contrary to'the Zoning Act ~° 
enacted by the Congress "to promote the . - . general welfare of the 
District of Columbia and its planning and orderly development asthe ~~ 
National Capital", as well as Sec. 2 of said Act which provides 
"Such regulations shall be made with reasonable considera-: 


tion, among other things, of the character of the respective 
districts and their suitability for the uses provided in the % 


regulations, and with a view to encou: stability of 

districts and of land values therein." (Emphasis ‘suppli ed) 
26. That the Board of Zoning Adjustment, in reaching {ts de- 

termination, made use of material not offered at the hearing and not a ° = 


matter of record, and secured outside the hearing and presence‘ot ‘nters 


ested parties and their counsel, and was unduly influenced by outside pressure. 
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2%. That the Board's order unfairly and unlawfully discriminated 
against the plaintiffs in favor of the applicant by permitting it to abandon 


its present school and other property near the church instead of utilizing 


it tothe maximum, and to transfer its school to Lot 811, Square 2113, 


while retaining the former property for other uses or investment, thus 
penalizing plaintiffs who will suffer all the adverse effects of the new 
school in their neighborhood without sharing any resulting financial 
benefits flowing to the applicant. 

28. That the Board ignored uncontroverted testimony adduced 
at the hearing establishing that purchasers in the neighborhood bought in 
good faith in reliance upon this applicant's statements that no building 
was contemplated on the property involved, as well as the public notice . 
to this effect as set out in the record of the 1957 hearing before the Board 
on appeal for special exception to continue the use of the property for 
playground purposes (Appeal No. 4735); that said order of the Board — 
continuing the restricted and limited use of the property for five (5) 
years for playground purposes was notice to said purchasers that no 
more extensive use of said lot would be permitted; that in good faith 
they were entitled to and did rely upon the Board's orders as establish- 
ing the maximum use of said property in this residential area; that the 
Board, by arbitrarily establishing new standards of maximum use, is 
threatening, restrospectively, a taking of plaintiffs’ property for private 


use without due process of law. 
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1201. 2 of the regulations, which provide: 


" . , , words not defined in this Article shall have the 
meanings given in Webster's Unabridged Dictionary. " : 


That the Board, in its determination, disregarded 


Sec. 


and substituted its own interpretation of the meaning of the words mot 


defined; that such interpretations were erroneous and not in harmony. 


with the general intent and purpose of the Zoning Act and regulati Ons. 


30. That Sec. 3101. 42 of the regulations, as written, 


and indefinite and does not define the conditions and safeguards for 
establishing private schools with sufficient particularity; that that the Boas? 


of Zoning Adjustment is unable to interpret them consistently, 


is vague 


al 


fairly 


and accurately in harmony with the general purpose ‘and intent lot the 


ayaa ey 


Zoning Act and regulations and ak and as a result, its orders 2 are 


based on no uniform standards, are inconsistent, whimetcal, made 


without due consideration of other orders affecting the same areas, 


and subject to varying personal interpretations, having no logical basis; oo 
that they fail to provide the proper standards and safeguards authorized ae 


by the Zoning Act, and constitute an unlawful delegation of legislative . 


and judicial power. : 
. DAMAGE — : | | 


31. Plaintiffs aver - that the erection of the proposed school will 


be objectionable because of noise, traffic, number of students 


ample parking space, and otherwise objectionable conditions detrimental 
to the rights of the plaintiffs and in derogation of their property rights. s 
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32. That the defendant Board of Zoning Adjustment had no 
rational basis for its action and that its order will illegally oppress 
plaintiffs; that the said Board acted without and beyond its. jurisdiction, 
and that if said order of the Board is permitted to stand it will adversely 
affect the use and enjoyment of plaintiffs' neighboring property, and the 
' present character and development of the neighborhood; that. it will consti- 
tute a re-zoning of the residential district in which plaintiffs' property is 
located, in violation of the Zoning Act and regulations and maps. | 

33. That plaintiffs will be irreparably injured by the action of the - 
defendant Board of Zoning Adjustment and aver there is no available 
remedy at law; that said injury includes loss of property value in excess 
of $10, 000.00, decrease in marketability, as well as damage to their 
right of present and future enjoyment thereof; that the purported permis-. 
sion to erect a school on. Lot 811, Square 2113, because of its arbitrary 
and capricious character, amounts to a taking of plaintiffs’ property with- 
out just compensation, denies them equal protection of the laws, due 
process of law, and imposes upon them indefensible financial losses in 
violation of plaintiffs' rights guaranteed by the 5th Amendment to the 


Constitution of the. United States, and, if permitted to stand, would cause 


unwarranted and disproportionate monetary loss and irreparable injury 


to plaintiffs, and would be unreasonable, confiscatory, arbitrary and 
discriminatory in operation. 
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PRAYERS FOR RELIEF. al 


WHEREFORE, plaintiffs pray: 
1. That the record of the Board of Zoning Adjustment 


(Appeal s 


No. 5841) and all exhibits and memoranda filed therein, and. all docu- 


ments and correspondence considered by the Board’ in reaching its de- 


cision be certified to this Court, in order that this Honorable Court may: 3 as 


review the arbitrary and capricious action of said Board. 
2; That the record of the Board:of Zoning Adjustments 
No. 4086 and 4735, ‘granting a special exception to permit the 


use of the property involved herein as a playground, be certified to as 


Court, ‘in order that this Honorable Court may be advised ‘of the limita- 


tions on the use of said property previously. established by the 


- Zoning Adjustment. 


ipoardiot 


3, That the purported order of the Board ot ‘Zoning Adjustment eee 


dated May 24, 1960, and the modification thereof a ‘August 17, 1960, be 


declared null, void and of no effect, illegal and unconstitutional 3 


4, That a mandatory injunction be granted herein requiring the : 


Board of Zoning Adjustment to vacate its order of Mas 24, 1980 as ‘modi’ 


fied, permitting the erection of a parochial school on Lot 811, 


Square 2113. 


5. That under the Declaratory Judgment Act (See. 2264 of the 


United States Code} this Honorable Court, in granting such other or furttier id 


relief as may be proper in the circumstances, and/or in the: event of further: 


proceedings herein: 
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(a) Determine whether the Board of Zoning Adjustment shall 


strictly interpret the pertinent sections of the regulations in 
yor € existing character of the neighborhood and against 


applicants seeking special exceptions. 


(b) Determine whether the regulations authorizing the Board 
of ‘Zoning Adjustment to grant special exceptions "in appropri- 
ate cases and subject to appropriate principles, standards, 
rules, conditions, and safeguards set forth.in the regulations 

. . . in harmony with their purpose and intent." is in con- 
formity with law. 


(c) Determine whether the principles, standards, rules, 
conditions and safeguards set forth in Sec. 3101. 42 are 
compulsory and indivisible and constitute conditions prece- 
dent to the granting of an appeal for a special exception. 


(d) Determine with particularity the limits within which the 
Board of Zoning Adjustment shall exercise its discretion in 
interpreting the conditions and safeguards set forth in the 
regulations. 


(e) Determine the scope and meaning of the words “likely 
to become objectionable" as set forth in Sec. 3101. 42 of the 
regulations. 


(f) Determine the meaning of Sec. 8203.8 (Burden of proof) 
of the regulations and the duty of the Board of Zoning Adjust- 
ment in applying said. section. 


(g). Determine whether Sec. 7207.14 of the regulations, 
which provides: 


In the case of mixed uses, the parking spaces 
required shall be the sum of the requirements 
for the various individual uses computed sepa- 
rately in accordance with Sec. 7202. (Off-street 
parking) Parking spaces for one use shall not be 
considered as providing the required parking 
spaces for any other use." 


shall be considered an integral part of paragraph: (b) of Sec. 
3101. 42, which provides: 
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me 


"Ample space, but not less than: that r 
in Article 72 of these regulations,. is provided to. ace 
commodate.the students; teachers.and a 


to come to the site by automobile; (Etnphasia supp 


in. Seturminiae compliance wath the > provisions: otaia 2 = 
§taph (b). bine WB 


(h) Determine the duty of the Board of Zoning Adjustment to es 
maintain duly constituted R-1 Districts and the: meaning of - 
the word "protect" in Sec. 3101 for the purpose, of. determin- 
ing the limited discretion of the Board to grant a ‘special ex- 
ception in this R-1 District, particularly where previous... ces 
~'gpecial exceptions have already been’ = non= (03 
residential use in the Same area. ; 


_' (i) . Determine whether granting a spectal exception for 
‘” private schools on property ‘extending two city. blocks: . coe 
opposite one-family detached dwellings,. in this: Rohe ee 
District constitutes a legislative act amounting toa re- 
zoning in violation of Sec. 8 of the Zoning Act, and the ere, 
“general purpose and intent of said Zoning Act and occ f 
tions. and maps. . ie 


6. And for such nthier and further relief a8. 5, may, be. c neceamnzy : 


eee ae ates 


and proper. 


ie . 9-00 * 
Harry M. Hull, Clerk | Filed December 19, 1960 
MOTION FOR LEAVE TO ADD JOSEPH J. ILGENFRITZ, 


DIRECTOR, DEPARTMENT OF LICENSES AND INSPECTIONS 
OF THE DSTRET OF COLUMBIA, AS A PARTY DEFENDANT 


ee pe a ae 
The plaintiffs, by their attorneys, respectfully move this Honor- 
able Court to grant leave to add Joseph J. Igenfritz, as Director ‘of 


Department of Licenses and Inspections of the District of Columbia, 


as a party defendant, and for grounds | therefor say: 

That under the Order of the Board of Zoning Adjustment, which 
is the subject of the ‘instant case, a opectal exception for the. construc- 
tion of the school sought to be built was granted subject to final plans 
receiving Board approval; that such approval has been granted ‘and the 
said Director of the Department of Litenses and Inspections will be 
required to issue the necessary building permits therefor; that plaintiffs 
are faced with imminent and irreparable damage if building permits are 
issued, which will require application for a preliminary injunction against 
said Joseph J. Igenfritz, as said Director of Licenses :and Inspections 
to stay the issuance of said permits by him and maintain the status: quo 
pending final hearing on the issues herein; that he therefore becomes a 
necessary party in the prosecution of this suit. 


; smethurst 


/s/ Louise R. Smethurst 
eR. Sm urst.— 
Attorneys for Plaintiffs 


AoE 


TERS 
mee te 2B Yb 


sds 


purpose of filinga pr 


Eats 


ote. 


wT eiae oh 


that the eph J. I 


of the Complaint filed herein on 
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Harry M. Hull, Clerk | | Filed December 29, 1960 
MOTION FOR INTERVENTION 
Comes now PATRICK A. oBor LE, Roman (Catholic Archbishop 
of Washington, a corporation sole, and moves the Court for an order 
permitting him to intervene as defendant in the above-entitled action 
and permitting his proposed motion to dismiss annexed hereto, to be 
filed as the motion to dismiss of said intervenor in this action ope the 
folowing grounds: | 
1. That the applicant is the owner of the ee involved in this 
proceeding, which land was the subj ect of an orden of the Board of . 


Zoning Adjustment set forth in paragraph 5 of the complaint and that 


the present Court proceedings will substantially affect property rights 
| 
of the applicant. | 


2. That the representation of applicant's interest by existing 
parties may be inadequate and the applicant will be bound by any judg- 
ment entered in this action. a 

HAMILTON AND HAMILTON 


Harry M.' Hull, Clerk : : i “Pile Jasnary 5; 1961 : 


PLAINTIFFS' MOTION FOR SUMMARY 
JUDGMENT ON THE COMPLAINT” 


Come now the Plaintitts, Ralph Robey and Kathleen Mu “Robe, 
and on the pleadings in this cause respectfully move this Court for. 
summary judgment on the complaint, pursuant to Rule 56(2) of tthe 
Federal Rules of Civil Procedure, on n the fonowing grounds: : 


(a) The complaint states a cause of action justifiable by * : 


the Court. 
. - (e) There is no genuine issue as to any material fact. “ 

(c) The plaintiffs are entitled to judgment as a matter ot law. = Fasc 
(d) The pleadings, records and exhibits ot the Board of : 

- goning Adjustment, and the exhibits and affidavit filed herewith, dis— 

close that the evidence adduced before the Board of Zoning Adjustment 

was insufficient to grant the special exception for a parochial school: 
(e). The applicant for the special exception failed to sustain. ~ 

his statutory burden of proof in that he failed to produce reliable, 

substantial and sufficient facts to establish the requisite conditions 

of the soning regulations to authorize the granting by the Board of 

Zoning Adjustment of a special exception to establish said school. 
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(f) The decision of the Board of Zoning Adjustment was 
not based upon evidence, was contrary to the evidence and was arbi- 
trary, capricious, discriminatory and had no rational basis. 

(g) Substantial irregularities in the proceedings before the 
Board of Zoning Adjustment deprived the plaintiffs of a fair hearing 
and of due process of law. 

(h) The Board of Zoning Adjustment exceeded its delegated 
powers and perfoimed a legislative function beyond the scope of 
its authority. 

In support of this motion the Court's attention is respectfully 
directed to the Statement under Rule 9 of this Court, Memorandum of 
Points and Authorities and supporting affidavit and exhibits attached 


hereto and made a part hereof. 


/s/ R. S. Smethurst 
R. S. SMETHURST 


/s/ Louise R. Smethurst 
LOUBSE R. SMETHURST 


Attorneys for Plaintiffs. 


* * | 
Harry M. Hull, Clerk Filed January 5, 1961 
Appeal No. 5841 Entered: May. 24, 1960 
Mr. Mcintosh: By Board of Zoning Adjustment 
_» move that the following Order be bexeweas ; 
ORDERED: J ? 
That the appeal of Patrick A. O'Boyle, Roman Catholic Arch- 


-bishop of Washington to erect a parochial school for St. Thomas the; 


. Apostle Church at the northwest corner of 29th Street and Garfield 
Street, N. W., lot 811, square 2113, be conditionally granted: 
‘As the result of an inspection of the property by the Board, : 


| 
and from the records and the evidence adduced at the hearing, | the 


Board finds the following facts: 
(1) The subject site, which is unimproved, contains an area 

af slightly more than 60, 000 square feet and is currently used) by: the 

appellant as a playground under a previous approval of this Board... 

(2) Appellant proposes to erect three one -story buildings on. 
the site, the largest of which would contain classrooms for the accom - 
modation of up to 300 students, approximately 200, of whom mel now: lo- 
cated in an outmoded school building some two blocks to the,east.. Pro- 


visions for classes are made through grade eight. . Another building is; 


designed for assemblage and related school purposes. The third-build- ee : : a 


ing will house the teaching staff. 
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(3) The parochial school for the St. Thomas Apostle. Church is 
a private school falling within the perview of paragraph 3101. 42 of the 
Zoning Regulations. The school as limited by conditions. hereinafter 
set forth is not likely to become objectionable to adjoining and nearby 
property because of noise, traffic, number of students or otherwise 
objectionable conditions; the use is reasonably necessary and con- 
venient to the neighborhood which it is proposed to serve, and ample 
parking space is provided to accommodate students, visitors, and teach- 
ers. The use is in harmony with the general purpose and intent of the 
Zoning. Regulations and maps and will not tend to have adverse effect upon 
the use of neighboring property in aesordanes with said regulations and 
maps. 

(4) There was considerable objection to the granting of this ap- 
peal registered at the public hearing particularly from the adjoining 
neighborhood to the south and west. This objection was predicated largely 
upon the contention that the subject site is too small for the size of the 
proposed operation, and that any school of the size contemplated would 
tend to have adverse effect upon surrounding property values and the 
peace and well being of the single -family neighborhood adjoining] These 
contentions will be offset by conditions to be made a part of this Order. 

(5) Support for the establishment of the school at this location 


was presented to this Board at the public hearing and other support 


registered as. documentary evidence. 


OPINION: 
The Board is ofthe opinion that the proposed séhool whit ie“ 
to be located: adjacent to other institutional type of | uses, one being the’ 
Maret School and the other the Swiss Embassy ‘and Chancery; is an ap 
propriate utilization of the unimproved land under consideration. ‘While : 
not located on a site as large as might be desired, “it nevertheless cau : 
be designed and the site planing rearranged in such @ manner 60 that 
it will be in harmony with the surrounding area. To'this end this Order — 
is conditioned as follows: ice Sele ea spi 
(a) The so-called multi-purpose building and convent shail be 
eliminated as separate buildings and a two-story building accommodating 
assemblage, convent and classrooms substituted therefor. A new site 
plan showing the location of the building and additional play area shall oo 


be provided and submitted to the Board for approval. Completed build- 


ing plans shall also require Board review and approval. 

(b) The entire area shall be inclosed with a chain link type ‘of 
fencing. High screening along the Garfield Street side shall 6 provided 
and maintained by the use of appropriate planting outside of the fence. 
area. The type of planting used shall require Board approval. aS 

(c) The'size of the operation, restricted in part by building Bee 
bulk, shall also be limited to kindergarten'and grades: one tough six. 
Mr. Davis: . I.second the motion... Motion carried with Messrs 
and Scrivener. dissenting. Sal 
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Mr. Clouser: Ifeel that any school of this general size and character 

is too large for the site area bon which it will be located. Furthermore, 
limiting conditions imposed by the Board, although tending to be com- 
promising in nature, ‘are not sufficiently restrictive to. make the use one 
which would minimize adverse impact upon the surrounding residential 
neighborhood. Limitation on the number of students it seems to be | 
would have been more appropriate. Unless the size of the operation 

were materially reduced, however, I believe this school is not in harmony 
with the present character and future development of the neighborhood as 


a whole. 


Mr. Scrivener concurring. 


Harry M. Hull, Clerk Filed January 5, 1961 


DSTRIKT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 


In the Matter of: : Room 500 
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be heard then. 
MR. LASKEY: Yes, sir, we'll do that.: Thank you. 
CHAIRMAN SCRIVENER: Are there other matters to ‘be taken 


rhe I? eae 


up before the regular docket? j 
FURTHER PRELIMINARY MATTERS 
MR. MACKE: “A, R. Macke. I'm here on Appeal oma ce 
CHAIRMAN SCRIVENER: What's the address? 3 

MR. MACKE: 916 - Sixteenth Street. “The old Gordon Hotel. 
place. " Tve been commissioned by the operator of the lt to operate and 
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get bids and he asked’ me to see the Board about amending the order and 
permit him to put a pedestrian gate or walkway through that wall that 
the Board has asked be put up. It is quite an extensive distance from 
around the corner of the Cafritz Building to the World Center Building, 


gentlemen, or any other area and we feel that a gate of 30 to 40 inches 


will be adequate and easily one can put up there. Wrought iron or 


whatever you wish. It's on the center of the lot. Then there would 
be a walkway to the sidewalk. 

CHAIRMAN SCRIVENER: Are there any other matters to be 
taken up before the regular docket? 

MR. CLOUSER: The St. Thomas Case. 

CHAIRMAN SCRIVENER: Who is handling that? 

MR, CLOUSER: John Hamilton. 

CHAIRMAN SCRIVENER: Mr. Hamilton, aren't you handling 

Thomas Case? 

MR. HAMILTON: Yes, sir. 

CHAIRMAN SCRIVENER: What's the number of that case, sir? 

MR. HAMILTON: 5841, sir. 

CHAIRMAN SCRIVENER: Mr. Schwab will read 5841. 

MR. SCHWAB: "Appeal of Patrick A. O'Boyle, Roman Catholic 
Archbishop of Washington to erect a parochial school for St. Thomas 
the Apostle Church at the northwest corner of 29th Street and Garfield 
Streets, Northwest, lot 811, square 2113." 


‘MR: HAMILTON: ‘Wey it please the Board, mm 


Mr: Hamilton. 
(BRIEF = 


* 29th Street ‘then: would be on this ie 
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and also the Maret School. I believe the consent of the Maret School is 
filed with those. The Swiss Embassy consent we will like the privilege 
of submitting to the Board later on. | We have it temporarily misplaced. 

Now I would like to call as my first witness Mr. Richard E. 
Collins, the architect. 

Mr. Collins, ' how long have you been practicing architecture? 

MR. COLLINS: Since 1937. 

MR. HAMILTON: How many schools have you designed in your 
practice of architecture? | 

MR, COLLINS: Roughly seven. 

MR. HAMILTON: Now would you please tell the Board the 
general principles you had in mind in designing this type of school for 
the proposed location in question? | | 

MR. COLLINS: We wanted|a school designed that would fit in 
with the character of the neighborhood and a low school rather than a 
high school and keep the children as much as possible right on grade 
and we tried to keep the classroom here and an open patio which is en- 
closed on both sides by an extremely narrow passage. The administra- 
tion and entrance to the school is in the front and the residence for the 
sisters is on the higher ground as it goes up Garfield. We chose that 
location for several reasons, one the supervision of the playground and 
a view from here and we have arranged the parking for the school at the 


same point. Does this answer your question? 
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MR. HAMILTON: Yes,” Mr. Collins. 
MR: COLLINS: No, go ahead, sir. 


Boao 


MR: HAMIETON:” I was just going to say aren't you si sie ba 


ret 


the building line? : eee 
“MR, COLLINS: ‘Yes, the building line is Fighiclere. 

MR. HAMILTON: “Thank you, Mr. Collins. Be | 

“MR. SCHWAB: What is the cat ofthe soot?” eet 
‘MR-COLLINS: "300 children. | ; : 

(MR. COLLINS ‘THEN CONFERRED aT THE: SOAR 

“TABLE: BRIEFLY) 


| MR. COLEINS: Well;” sweety od il 
se a re as you probably now, nota gin tng 9b | 
graders: knocked around by seventh graders: Rat 

MR, HAMILTON: : ow will this bulding be tieatea? : 
MR, COLLINS: We're trying to place individual gas fbtiers: 
“There will be about ‘eight of them and then there would sa 


Street‘side has a chain link fence,’ “What isc 


alg 


regard'to that fence? -* 
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MR, COLLINS: We want to retain the fence and plantings there. 
MR. HAMILTON: Now with regard to the playground area can 
you tell us -- tell the Board how much playground area is embraced 


there, Mr. Collins? 


MR, COLLINS: Yes, we have roughly ten thousand square feet 


of paved area and the school itself only occupies about 15, 000 square 
feet of space and there is an acre and a third unoccupied by buildings. 

MR. HAMILTON: Can you tell the Board as an deentect if that 
is an adequate amount: of ground for 300 children? 

MR, COLLINS: E this were a high school I would say it is 
very inadequate. As for a school of this type it is sufficient. 

MR, HAMILTON: How much space in the patio? 

MR. COLLINS: I believe it is about 3,000 square feet, but I 
wouldn't square -- swear to that. 

MR, HAMILTON: Have test borings been made on this property? 

MR. COLLINS: Yes, sir, Mr. Hamilton. 

MR. HAMILTON: What did the borings indicate ? 

MR. COLLINS: They indicate in any case that we have something 
a little thicker than pea aeup, but not quite as thick as vegetable soup. 
That's about 35 feet. Apparently there is a fill here and there was a 
stream here at one time. This ground is not such that it would hold a 
high building so we thought this another point why the school should be 


kept low. 
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MRS, LOUISE R. SMETHURST: Mr. Collins, ‘There would : 
be many objections from houses on which this school would look down on. : ee : 
On the playground area you say 10, 000 square feet and! 3,000 on: : e 
the patio, so that -- sagt Se BRA 
MR. COLLINS: Well, 8,000 to 9,000 square feet over here. 
MRS. SMETHURST: Now are you familiar with the standards - e 
for playgrounds for elementary grades? Peg 
MR. COLLINS: “Yes, I've made some stills: on that. : 
MRS: SMETHURST: Am I correct in saying that 125 5 aquare 
feet per child for the sixth grade and lower levels? 
MR, COLLINS: I don't think that's exactly cocrest, ‘There: < ; 
have been a number of studies on this and by the American an Hatt a 
of Architects as well. eee | : 
MRS, SMETHURST: But isn't it true that the standards =e 
minimum standards for elementary students runs about this and junior 
high school would run a little more. | te he Ea 
wit’ COLLING: Lihink that yoar polit W taba shoul have. 


125 feet of area and -- 


‘MRS, SMETHURST: Playground area. Yes. Not border line 


or walk ways. | 
MR. COLLINS: All area that is available to the children. 
“CHAIRMAN SCRIVENER: Are you saying that the area you 


discussed includes walkways and such? 
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MR. COLLINS: Well, it would include this area here (indi- 


cating on the mode)). 


MR. HAMILTON: Mrs. Smethurst, you'll have an opportunity 


to examine other witnesses and the exhibits on this. 
Mr. Chairman, I would like to introduce pictures of the old 
school which I think will be helpful in pointing up the need of the school. 
My next witness is Monsignor Martin of St. Thomas. 
THE WITNESS TAKES THE STAND | 
MR, HAMILTON: Monsignor, would you state-your full name? 
MONSIGNOR MARTIN: Joseph Martin. 
MR. HAMILTON: How long, have you been pastor-of the St. 
Thomas the Apostle Church? : 
MONSIGNOR 'MARTIN: On the 8th: ot: May . of this year I shall 
have been there twenty-four years. 
MR. HAMILTON: Now in what building does the present school 
located on 27th Street? 
MONSIGNOR MARTIN: First of all the Carter Building is 2701 
Woodley Road and then the other building is 2702 - 27th Street. 
MR. HAMILTON: Do you know, sir, how old those buildings are? 
MONSIGNOR MARTIN: Not exactly -- 
MR. HAMILTON: When they were constructed? 
MONSIGNOR MARTIN: I would say they were constructed about 


1913 or -14. 
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MR, HAMILTON: Now how do most of the children that attend 
your school come to the school, sir? 

MONSIGNOR MARTIN: Most of them? 

MR, HAMILTON: Yes, sir. 

MONSIGNOR MARTIN: Id say that most of them come by. foot. 

MR. HAMILTON: Do you Inow how many currently pick up and 
deliver at the school by automobile? 

MONSIGNOR MARTIN: I don't know how many parents.are in-. 
volved in that, but it's fifteen automobiles. 


MR. HAMILTON: Will you tell the Board generally what is the 


condition of traffic at Woodley Road and 27th Street. 

MONSIGNOR MARTIN: Very dangerous... 

MR. HAMILTON: And do you know what accounts for that, sir, 
particularly? : 

MONSIGNOR MARTIN: well, there's first of all Woodley Road 
has become a rather busy street. Much busier than it was.a. few years. 
ago and then as you know the Sheraton Park Hotel.has branched out. 

They have a tremendous ballroom éb there now and they handle enormous 
conventions and they are also building another hall which I understand 
will accommodate at least 1,000 more and then there will be the swim- 
ming pool and I can't be sure about this, but Fhave heard'that the present 
swimming pool is where they are putting this hall and they-intend to. put 
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another swimming pool to replace that in the rear of the building. Now 


that's just hearsay. 
MR. HAMILTON: Now, Monsignor, when did you poole 
present tract of land at 29th and Garfield Street? 
MONSIGNOR MARTIN: °1951. 
MR. HAMILTON: Why did you purchase this land? — LE 
MONSIGNOR MARTIN: Well, it was by -- we fl i we 
make a playground out of it at the present time, but eventually # 
be feasible we would But a school on it. ea 
MR. HAMILTON: Have you consider ee building a new § 
the present location of these two schools on 27th street? 
MONSIGNOR MARTIN: No, that ‘would be out of the question. 5 
MR. HAMILTON: Why. do you say it would be out of the question? 2 
MONSIGNOR MENTE: Because the at on which those build-- 
ings are located is very, very shallow. Those houses are dis two rooms 
deapee” a3 “ROS 
MR. HAMILTON: Now with respect to your new proposed school fs 
we are here seeking the permission to have erected. “How many sisters. as 
and teachérs will there be in this school? ~ a e is oe : A 
MONSIGNOR MARTIN: I would say that’ about six Sisters at least. = BE: 


Then two lay teachers. pee 
MR. HAMILTON: Do any‘of the sisters'drive‘automobiles? 


MONSIGNOR MARTIN: No, none. 

MR. HAMILTON: Will there be any evening wmeetings with 
parents or others at the new school? 

MONSIGNOR MARTIN: Hardly any. Not more than one or two. 

MR, HAMILTON: What evenings would they be, Monsignor? 

MONSIGNOR MARTIN: Once a year we try to have a joint meet- 
ing of the mothers and fathers of the school children and. members of the 
St. Thomas School-Home Association, And then the Home-School Associ- 
ation there in the afternoon, but they are held down in the basement of 
the church, but this would be a much more convenient place to hold it. 

MR, HAMILTON: Now what percentage of. your students of the 
present school come from within your own parish? . 

MONSIGNOR MARTIN: Ninety -eight per cent I-would say. 

MR, HAMILTON: Have you received any complaints with 
respect to noise at your present school location? 

MONSIGNOR MARTIN: You mean down at the -- 27th Street? 

MR. HAMILTON: Yes, sir. 

MONSIGNOR MARTIN: No. | ’ 

MR. HAMILTON: Have you received any complaints with re- 
spect to noise by children attending the -- using the playground.on 


Garfield Street? 


MONSIGNOR MARTIN: Well, there have been some complaints, 
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but mostly against the older children and some of them are not: members 
of my parish at all although there are signs up inere ‘that that ayground: 
is for the exclusive use of the St. Thomas Apostie Sctiool on which I may 


say here we pay full taxes. | 


MR. HAMILTON: Where at the present | time and where in the 
future will the boys attending your ‘school play basketball, soot and 

MONSIGNOR MARTIN: They will be assigned pati ty the: : 
:'¥. 6: the Cite Youth Organtnatioas "<1 750% AGS 


MR. HAMILTON: Will they also have: an n opportniy to: relay 


basketball for instance on this playground? eS ar 


MONSIGNOR MARTIN: They cailpractioe there. fi ee 
MR. HAMILTON: But as a matter ‘of fact you have a basketball ; cs 


court in the basement of your present church, do you not? 


MONSIGNOR MARTIN: Right. °° > i: 


MR. HAMILTON: Js that where practice t takes * Dace ate 


present time, Monsignor?» 


MONSIGNOR MARTIN: in most instances. Yea oe 


MR. HAMILTON: What are the hours of your @ "gcho or? eee 


Colbie Ah er Sa dN 


MONSIGNOR MARTIN: Class 'hours? 
MR. HAMILTON: “Yes, air: 
MONSIGNOR MARTIN: ‘Nine to: three. sap nateraace tat: 
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MR. MARTIN: Will they be the same at the new school? 
MONSIGNOR MARTIN: Oh, yes. 


MR. HAMILTON: What grades will you have at the new school, 


MONSIGNOR MARTIN: Eight. 

MR, HAMILTON: Ihave no further questions, gentlemen. E 
you would like to ask Monsignor Martin anything he would be happy to 
answer you. 

MR. SCHWAB: I would like to know if the school population of 
the parish is growing? Has it been growing in recent years? 

MONSIGNOR MARTIN: Yes, it has been growing. 

MR. SCHWAB: What percentage rate?. 

MONSIGNOR MARTIN: I wouldn't be able to give you that im- 
mediately. I can give you that over a period of a few years. 

MR. SCHWAB: This school represents some excess capacity 


does it not? 


MONSIGNOR MARTIN: Yes. I would say in the last three years 


we have taken on at least 45 or 50 more children -- from the parish. 
MR. SCHWAB: What are the limitations of the parish? 
MONSIGNOR MARTIN: From California Street on the south along 
‘Mass. Avenue on the southwest to 35th Street. Up 35th Street to Porter 
Street and Porter to Conn. Avenue and on the east side of Connecticut 


Avenue, not the west side, but on the east side we go up as far as Van Ness. 
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MR. DAVIS (BOARD: MEMBER): What's the i opartin? Do 


you have more: younger ones or older ones? rae seas 
MONSIGNOR MARTIN: I would say seventh and eighth grades 

are equal to fifth and sixth grades. The largest class we have-is, the.: 

first and second grades. | a elites a asa 
MRS. SMETHURST: Monsignor Martin, I have just ‘one quection. 

I think we're all in agreement that we want St. Thomas to have a new. ; 

school. If it should prove architecturally feasible to, put a school. up. 

on 27th Street on the property there now would you be agning: © that i if it 


could be done? 
MONSIGNOR MARTIN: Well, I don't see bow it could be done. ee: 


I wouldn't have any objection to it tener that we couldn't have an qereshty ; eS 


adequate ‘school. © ; ( st 
MRS, SMETHURST: It's right across from the church, cage 
MONSIGNOR MARTIN: There's no playground at all. 
MRS. SMETHURST: It seems it would ‘offer more: advantages. 


MR. HAMILTON: That is your thought, Mrs, Smetharst. 
MONSIGNOR MARTIN: I don't. see how it:would be feasible. - ~~ 


If it were we would certainly attempt it.. 
MRS. SMETHURST: Well, it seems that -- 


CHAIRMAN. SCRIVENER: Let's not argue: the-case, /} 


MR. DAVIS: Has it ever been considered to have the 
live in the old house and fix it up away from the sehool?: kt 
Sif 
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MONSIGNOR MARTIN: Well, we have come to the conclusion 
that it would be better to have the sisters living on the grounds for 
supervision and better care would be taken care of the place and with 
the sisters living on the grounds it would be hardship onthe sisters to 
go back and forth. . 

MR. SCHWAB: Monsignor, the use of the grounds for play 


purposes is more or Jess ceased at three o'clock is that right?- 


‘y : ee 
MONSIGNOR MARTIN: At present yes. Perhaps at times 


they run until five, but I could make that the absolute limit. 

MR, SCHWAB: There's no activities after school? 

MONSIGNOR MARTIN: There's very little. They might be 
practicing basketball on the outside boat but that would be about 
the only thing they could do and that would be only a small portion 
of the students. 

MR. SCHWAB: Would there be any summer use? 

MONSIGNOR MARTIN: I don't anticipate any of that now, but 
that would depend on the Archdiocese and authorities. E the Arch- 
bishop wanted to make that available for the summer vacation school, 
but I doubt that. 

MR. HAMILTON: Any other questions, gentlemen? 

‘NO RESPONSE BY THE BOARD MEMBERS. 
MR. HAMILTON: Mr. Dillon. 
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THE WITNESS TAKES THE STAND. 
MR. DILLON: Mr. Chatrman and Members ofthe Boabd my 
name is T, V. Dillon and I live at 2930 Garfield street, ‘Northwest -=~ 
THE REPORTER: * What are those initials? : | 
MR,-DILLON: T. V.~°-- which is on the top of Woodley Biliand 
is actually the highest elevation on ‘Woodley Hill. My ‘house ’-- the’ dining 
area and bedroom to my house are overlooking Garfield Street and. ook” : : 
directly down on the playground area of the caren on “which bc: pro- sia 
pose to build a school here. I would say that as the ‘crow flies I.am-per: 
- haps two hundred and twenty five feet from ct of the ae : 
Now Iam appearing here in two different capacities.’ First < asa. e . 
resident of the area that will be affected by the. construction of this ai 
school and, secondly, as a parent of children: in the St. Thomas School. 
Now I think first I would like to address myself to. the as my capacity 
as a parent of the children and I think that relates to the needs’ of the vege 
school and I think that these pictures which Tm sure would adequately | Ss 
indicate the need. The insides Of the school have basi more or less 3 


The rooms inside are from twelve to -- | : ae 
CHAIRMAN'SCRIVENER: ‘Pardon me, please address yourself 
to this location. We're really not concerned with that location. sete 


MR. DILLON: All right, yes. Adareseng myselt to this Tocation. 
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I think that as a property owner there when I bought my house on Woodley 
Hill this was some three years ago this area was fenced and there was a 
sign on the property indicating that it was the playground area of St. 
Thomas Apostle School. I bought my house with full knowledge of that 
and actually it was one of the considerations that entered into my decision 
to buy the house and I'm quite convinced that the present use of that: school 
for -- that site for a ‘school isa far superior. use.to the present use.as.a 
kindergarten. Now at the present time the children -- the school children 
in there play perhaps half hour to forty-five minutes at-noon time:and in 
the evening the children play there until I would say-five-thirty or so and 
there has been a problem in the after-dinner hours. Children will avoid 
that -- teenagers will drive up with automobiles and some of them will 
have radios and basketballs and get out there and make. a little noise and 
playing the radio and so forth and I think that when a school this size is 
improved by the erection of this school that we will have no further prob- 
lem in that respect because the teachers are immediately adjacent.to the 
property and I'm sure that after certainly after five o'clock it will be 
completely peaceful and there will be no interference by the surround- 
ings of the property owners. 

Talso feel that this will have no adverse effect on: the value of 


any of the houses on Woodley Hill. |I think it will in many ways enhance 


the property values and particularly up on my street... Now the last point 
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I would like to address myself on is the traffic problem and I cannot 

see this school in any way shape or form contributing to the traffic 
problem that is admittedly there because of the location there and 
particularly because of the Sheraton Park Hotel. Ibelieve that there 
will be no all day on street parking. whatsoever and there will be afew 
parents drive up in the mornings and leave their children off and pick ee 
them up in the evenings and when they drive up there it will bel nine o 
o'clock which would be after the heavy wave of rush hour traffic has 
passed by and they will drop by at 3 o'clock which is well before the = 
evening rush. So from three standpoints -- first the need for the 
school and secondly from the fact that I believe there is no ‘possible 
alternative to the erection of the school and I think it will add to the 
beauty" and integrity of the entire area and improve it By the erection 
of the school. : 


MR. HAMILTON: I thank you, Mr. Dillon, 


Captain LaRock, please. Sit up here, please. 
THE WITNESS IN FAVOR TAKES THE Sree 

MR. HAMILTON: Please state your full name and address 0. 655 

the Board? 


MR. LAROCK: My name is Gene LaRock and Ilive at 2821 - 


29th Street directly across the street from the entrance to the proposed oy 


school. Frankly I was pleased at the prospect of. a new. school across’ 


the street there from my house. | 
| 
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THE REPORTER: How do you spell your name, sir? 
MR. LAROCK: I will improve that big vacant lot that is over 
there and secondly I have taken a look at the architects drawings which 


will definitely improve my ‘heighborhood. I'm real pleased to see the 


building go up. Actually I think it will improve and enhance the value 


of my property and I am directly across the street and finally I think 
that we do need a new school and I would also like to point out that when 
I bought my home three years ago whichI intend to keep for the rest of 
my life I realized that it was a playground and I felt well someday we -- 
they may want to put a school there and I thought well fine by me and I 
have no other comments. 

MR. HAMILTON: Thank you, Mr. LaRock. 

Mr. Montealegre, please. 


THE WITNESS IN FAVOR OF APPEAL 5841 TAKES THE 
STAND 


- MR HAMILTON: Would you please state your name and ad- 
dress, sir? 

MR, MONTEALEGRE: Jorge A. Montealegre -- M-O-N-T-E- 
A-L-E-G-R-E. I live at 2937 Garfield Terrace directly across the 
playground. : 

MR. HAMILTON: What do you think about the construction of 
this school? 

MR. MONTEALEGRE: Ihave a large house and -- five bedroom 
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house and I think that having a house there will enhance the value of 


my property. 


MR. HAMILTON: You're in favor of the proposed school? 
| 


MR. MONTEALEGRE: Yes, sir. 
MR. HAMILTON: Thank you very much, sir. 
Mrs. Devlin? 


THE WITNESS IN FAVOR OF APPEAL 5841 TAKES THE 
STAND 


MR. HAMILTON: Would you please state your full name to the 
Board? Also your address? 
MRS, DEVLIN: Mrs. William H. Devlin, 2941 Gartiela Terrace, 
MR. HAMILTON: Have youseen the model of the ore ahaea 
school and you know the reason you are here today is to Aetaxtaine Saeuie 
whether the school should be built there or not. Are you pone or in 
favor of the school? 
MRS, DEVLIN: Iam in favor of it. 
MR. HAMILTON: You're in favor? 
MRS, DEVLIN: Yes. In fact we bought in this area because of 
the location of the present school and we're certainly in dire need of a 
new school as pictured by the photographs. 
MR. HAMILTON: Thank you very much, Mrs. Deviin, 
Mrs. Den, please ? 


WITNESS IN FAVOR TAKES THE STAND 
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MRS, DEN: ‘Thank you, my name is Mrs. Alfred Den of 2932 
Garfield Terrace. 

MR. HAMILTON: What do you think of the proposed school 
being erected on this lot? 

MRS, DEN: ['m very much in favor of it. 

MR.. HAMILTON: Why are you in favor if it I might add? 

MRS. DEN: Ithink we need a new school and I don't think it 
will do any harm to the neighboring property. 

MR. HAMILTON: Thank you very much, Mrs. Den. 

MRS. DEN: Thank you. 

MR, HAMILTON: Mrs. Marcoyeaux? 


MR. CLOUSER: Does -- rather do these witnesses have children 


attending the school or do they belong to the church? 

MR. HAMILTON: Some of them do and some do not. Idon't 
know that sir. 

Mrs. Marcoyeaux, please? 

WITNESS IN FAVOR OF APPEAL NO, 5841 ON THE STAND 

MRS. JEAN GUY MARCOUYEAUX: Mrs. Jean Guy Marcouyeaux 
of 2808 - 29th Place, Northwest, also in Woodley Hills. 

MR. HAMILTON: What do you think of the proposed school? 

MRS, MARCOUYEAUX: Iam very pleased with the proposed 
school as 2 resident 'of Woodley Hills as well as a mother of children 
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attending the present St. Thomas School. I would be against all the 


natural instinct to continue having the children attending a school of 


the description which you have seen and since the present location does 


not contribute to any -- to a new school we feel that a new school on 
this property would be a big improvement. 
MR, HAMILTON: Thank you very much indeed. 
Mr. Bushwaller? 
WITNESS IN FAVOR TAKES THE STAND 
MR. HAMILTON: Please state your name and address, Mr. 
Bushwaller? | 
MR, BUSHWALLER: William J. Bushwaller, 2815 Woodley 
Road, Northwest. 
MR. HAMILTON: You havea statement that you would like to 
make relative to this school. 
MR. BUSHWALLER: Yes, Ido, Mr. Hamilton. 
I have been a resident of the District of Columbia for thirty years 
and twenty-four of those years within the confines of the St. Thomas 
Church. For the past nine years I have resided at 2815 Woodley Road 
and as I paced off the distance last night there are 120 steps from the 
intersection of where the school is to be built to my house. My houses -- 
Iam closer than many of the residents on Woodley Hill and I might say that 


there is no opposition of Woodley Hill to this school. 
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Heretofore I have attended a meeting where I have heard the 
arguments presented against the erection of the school and to me they 
have little merit. 

CHAIRMAN SCRIVENER: We haven't heard them yet. 

MR. BUSHWALLER: Well, I'm expressing the opinion now 
knowing that you will. 

The present site, of course, is grossly inadequate and to me it 
is sort of ridiculous that it would be proposed that a school be constructed -. 
on that site. You can't put up a school to accommodate 300 people with 
sisters with only two rooms deep. That school at the present time is at 
the entrance to the Wardman Park Hotel and continually having traffic 
over Woodley Road and would materially affect Garfield Street because 
of the access to Wisconsin Avenue. 

MR. HAMILTON: Do you have children attending the school? 

MR. BUSHWALLER: I do not, but my children have been edu- 
cated in comparable schools. I have been and always have been a tax- 
payer contributing to the private -- to the public schools and I have 
heard the arguments heretofore from some of the people who belong 
to this organization and that they have hada hard time to -- 


CHAIRMAN SCRIVENER: Let's not anticipate their anvatiente: 


MR BUSHWALLER: All right, I think the arguments are with- 


out merit because I have -- I have also had to pay for my house. 
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MR. HAMILTON: Well, let's listen to their arguments, Mr. 
Bushwaller, and then in rebuttal if you have anything to say I'd like 


to ask you to come back again. 


MR. BUSHWALLER: Well, I should like to do that if it is 
| 


necessary. I mean this morning, of course: 
MR. HAMILTON: That's right. 
Miss French, please. 


‘THE WITNESS IN FAVOR OF APPEAL NO, 5841 TAKES if 
THE STAND. | 


MR. KAUFMAN: If the Board pleases Iam number fourteen on 
the regular calendar.and I wonder if I can be excused until two) o'clock. 
CHAIRMAN SCRIVENER: Fourteen. | 
MR, KAUFMAN: Yes. | 
CHAIRMAN SCRIVENER: Yes, Mr. Kaufman, I don't think we'll 
get to that until this afternoon at the rate we're going. 
MR. KAUFMAN: Thank you, sir. . 
MR. HAMILTON: Miss French, please give the Board your 
name and where you reside? a : 
MISS FRENCH: My name is Miss Mary Steward French and I 
reside at 2837 - 29th Place, Northwest, Woodley Hills that is, 
MR, HAMILTON: Do you have a statement that, you would like 
to make with respect to this proposed school? ts | 
MISS FRENCH: When I first heard about the school Lasked to 
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see the plans and I was convinced after looking at the plans that in my 
opinion they would not detract from our neighborhood. I also have felt 
not having children and not being married that I have felt a great sense 
of responsibility at the crowded conditions of the school that have de- 
veloped in the last five years since I've been living in my house and in 
regard to the safety of the children as Igo to my work every day. I 
wish to make a very strong plea that the safety of these children be taken 
into account because I'm.sure that none of us living in Woodley Hills 
would like to be responsible for any unfortunate accident that could so 
easily develop in this situation. This is my main reason for the support 
of the school. 

MR. HAMILTON: Thank you very much indeed. 


. Dr. Sevarese? 


WITNESS IN FAVOR TAKES THE STAND. 

MR, HAMILTON: Would you please state your full name and 
address to the Board. 

MR. SEVARESE: Iam Dr. Melchior Sevarese and I live at 2823 - 
29th Street, Northwest which is the house adjacent to Captain Larocque 
who testified just a few minutes ago. Now that is directly in front of the 
proposed éntrance or driveway to the front of the school and these houses 
aren't elevated somewhat as those on Woodley so that we would look 


across at what is now the playground of the school. Ido not see at the 
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present time that this would damage the view and I think it will definitely 
improve the view. There are two major points that I would like to make 
and one is that I bought this house in May -- April or May of 1957 and at 
the time I partially bought it because I knew that there was. much talk of 
the possibility in the future of a school being built. Rather than deterring 
I think it would enhance'the area. I do not have children now but will with- 
in the next few years and I therefore think that I definitely and positively 


that it would be a good thing and am extremely interested in it. 


The other point is this. Inoticed that there was quite a discus- 


sion regarding the playground area and while not any expert in the field 
I would make this observation. That my observation is that with what 
the present conditions are at the school are I think that to get into a 
school with adequate space for proper learning, proper teaching and 
proper instruction. To give the children and the sisters half a chance 
to teach the courses properly I think they must get into a new building 
soon if they continue to increase in numbers as Monsignor mentioned 
and the situation is going to become more acute and I think that under 
the circumstances the sisters must be doing a tremendous job in order 
to get the courses taught in the classes with two sets of pupils the first 
and second grade together this may not in a way be directly related as 
you might say to the problem of the school here, but ina sense it is 
because we seem to be in -- we seem to be quibbling about a few feet of 
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play space. To me it strikes me that the children are there to be 
educated and as the Father has indicated quite clearly that adequate 
place for play would not be only in the playground but other areas as 
well. As I said in the beginning Iam very much in favor of the school 
and I think it will enhance the area and not detract from it and I noticed 
too that we have a public school just down the street that has not de- 
tracted from the area and the houses went up on Woodley Hill without 
any problem there and I think that overall this will enhance and improve 
rather than detract. 

MR, HAMILTON: Thank you very much, Doctor. 


Dr. Fenwick, please. 


CHAIRMAN SCRIVENER: Mr. Hamilton, I don't want to disturb 


your case, but we are beginning to get the picture here. 

MR. HAMILTON: I will have -- will try to have the witnesses 
confine their remarks, Mr, Chairman. 

CHAIRMAN SCRIVENER: It's getting rather repetitive. 

MR. HAMILTON: Would you please state your name and address. 

DR. FENWICK: My name is Charles C. Fenwick and I live at 
2653 Woodley Road, Northwest. That's directly opposite the Sheraton 
Park Hotel My interest in the school is largely because two of my 
sons went to the school years ago and I considered it a fire trap and I 
constantly criticized it and the reasons are obvious from the photographs. 


The children also played in the street by barring off a section of the street 
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which seemed to me highly dangerous. Iam also interested inja larger 
school because as being connected with the Pan American Union I'm 
frequently requested by members of the staff of the different embassies 
to try and get them to override the decisions of the school that |the school 
is full and they can't admit their children. They come and say we're 
Brazilians and we expect a Catholic school and we live in the parish and 
that kind of argument for which there is no answer when there jis no room. 
So obviously a larger school is needed and I think it is all fairly obvious 
that it would not be built on the present place and therefore Iam in favor 
of the new site which is much less dangerous for the children and much 
less -- much better for the kind of education that we're trying [to give 
today in present facilities. 


I would like also to say and very frankly because of the opposition 


that we have done our best to design a school that will not be offensive 


to those living across the street. I think we're all agreed that it's 
necessary to take into account the feelings of those who were thinking as 
they did think that this would be an open property indéfinitely. | The school 
has been designed to conform to modern educational institutions that are 
attractive and not offense to the neighborhood. 
MR. HAMILTON: Thank you very much, Dr. Fenwick. 
Mrs. Vincent Healy, please? 


THE WITNESS IN FAVOR TAKES THE STAND 
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MR. HAMILTON: Please state your name and address, Mrs. 
Healy? 

MRS. HEALY: My name is Mrs. Vincent Healy and I live at 
2931 Cathedral Avenue. Iam here in two capacities. Firstasa school 
teacher and second as a parent and the two things that I would like to 
point out that have not already been pointed out. Namely that the play- 
ground facilities proposed for this school are comparable, if not greater 
than the existing playground facilities at both of the playgrounds at the 
public schools in the neighborhood, John Oysterand Eaton. The second 
point that I would like to make is if the school were possible to build on 
the present site there are no facilities, public schools or otherwise in 
the neighborhood while the school is being built. 

MR. HAMILTON: Thank you very much. 

Mrs. Goggen, please. 

UNIDENTIFIED WITNESS: Not here. 


MR. .HAMILTON: Mrs. Laracque, please. 


MRS. LAROCQUE: I would like to add the same statement that 
everyone else would say and it would only be repetition. I live directly 
across the street from the entrance to the school and I do not oppose 
the school. 

eas MR. HAMILTON: Thank you very kindly. 


That concludes our case, gentlemen, 
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CHAIRMAN SCRIVENER: Lets hear from the opposition. 
MRS. LOUISE R. SMETHURST: Gentlemen, I'm going, to ask 
that you be a little indulgent in listening to me because this is a terribly 
important matter to these people. 
CHAIRMAN SCRIVENER: Could we start off with your name and 
address, please? 
MRS, SMETHURST: Yes, my name is Louise R. Bicheest I 
am appearing here today on behalf of the Woodley Hill Area Home Owners 
Association in opposition to Appeal No. 5841. | 
CHAIRMAN SCRIVENER: I wonder if you could speak up a bit. 
There are a lot of people in the back of the room who may wish to hear. 


I have a memorandum which presents in considerable detail the 


position of those who oppose the appeal I assume this will become part 


of the record of this proceeding and on that assumption Iam simply present - 


ing nowa bare outline to place in proper perspective testimony of indi- 
vidual witnesses appearing on behalf of this same group. 
In presenting a bare summary, however, I want to emphasize 
that Iam not minimizing the importance of any of the points developed 
in the memorandum and assume the complete text will be given careful 
consideration in the Board's review of this case. 
In connection with the memorandum I am also submitting for the 


record the following documents. Exhibit No. One -- Webster's Unabridged 
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Dictionary definitions of words not defined in the zoning regulations 
which the zoning regulations say shall be used to interpret those words. 
Exhibit No. 2 are petitions with 122 signatures — I'll have to 
change this now because we now have 134 signatures in opposition to 
granting this appeal and letters to the Board in opposition. 
Exhibit No. Three is a statement showing the assessed valuation 


of nearby Woodley Hill property of $1, 184, 598, Annual Taxes of 


$27, 245. 84 and Estimated Capital Investment of $2, 950, 000. 00. 


MR. HAMILTON: E it please the Board I think it would be 
customary in matters of this sort to supply counsel with a copy of 
these exhibits. . 
MR, SCHWAB: They're right there. 
MRS. SMETHURST: Well, some of these Ican't, but I'll have -- 
CHAIRMAN SCRIVENEB: As they come around here he can 
hand them to you. 
MRS. SMETHURST: Ill have some made for you if necessary. 
Exhibit Four is'a letter from the Board of Education-confirming 
the policy of five acre minimum site for elementary schools and existing 
vacancies in Oyster and John Eaton Schools. These vacancies total 292. 
Exhibit Five are photostatic excerpts from the Strayer Survey of 
D. C. Public Schools -- one, recommending closing of Oyster School and, 


two, statement of lower enrollment in northwest due to older residents 
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whose children have passed public school age, three, recommended 
facilities for physical education and recreation for elementary schools 
and, four, importance of physical education and recreation in junior 
high schools. 
Exhibit Six is an excerpt from "Guide for School Plants, " 
National Council on Schoolhouse Construction, 1958 which is a national 
organization of educators and school planners. 
Exhibit No. Seven is a booklet entitled "School Sites" - U. S. 
Office of Education, with table of standards adopted in the States and 


District of Columbia for minimum school sites. 


As a preliminary observation I wish to make it clear that my . 
| 


clients favor a new school for St. Thomas at its present 27th Street 

location. They oppose a new school on the playground site because it 

is their sincere belief it would be disadvantageous to both St. Thomas and 

the neighborhood, and would not be in harmony with the general intent 

and purpose of the Zoning Regulations. They are not opposed to the school 

on religious grounds. Several are members of St. Thomas Apostle Church. 

Their opposition is based on the conviction that St. Thomas has an alterna- 

tive which will benefit the school and its present neighborhood, and will 

not adversely affect the playground area or deprive the children of their 

playground. 
We believe this appeal cannot be decided on the emotional ground 


of the critical condition existing at the present school, That condition has 
| 
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existed for many, many yearsand has been a source of anxiety for 
parents for a long time -- so it is not something new or unexpected 
that justifies a hasty crash program, such as now proposed. 

The appeal now before you gentlemen must be decided on the 
basis of the Zoning Regulations and those regulations place upon the 
applicant for this special exception the burden of proof to establish -- 
one, that the proposed school is not likely to become objectionable 
because of noise; two, because of traffic, three, because of otherwise 
objectionable conditions; four, because of the number of students; five, 
that ample parking space is provided for students, teachers and visitors 
likely to come to the site by automobile; six, that it is reasonably neces- 
sary or convenient to the neighborhood, it is proposed to serve; seven, 
that it is in harmony with the general intent and purpose of the zoning 
regulations and will not tend to adversely affect the use of neighboring 
property. 

These are definite conditions. Their presence in the zoning 
regulations demonstrates that an exception is a special privilege or 
favor -- not a matter of right. None of these conditions can be waived, 
and the applicant has the burden of establishing each. We do not believe 
these conditions can be established in this case, and we will present evi- 
dence to overcome any assumption or testimony to the contrary. 


Now I have listed the witnesses and what they expect to testify to. 


Do you want me to eliminate that in the time -- in view of the time. 
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CHAIRMAN SCRIVENER: We won't need it. 

MRS. SMETHURST: Other phases of the conditions required to 
be met by the zoning regulations are covered in the. memorandum. 

In addition to meeting the conditions imposed by the Seguiations: 
there are other very important factors involved here, to which) the Board 
must give serious considerations in evaluating the merit of this appeal. 

First, St. Thomas is not a new school seeking to fill a neighbor- 
hood need. It was established over 30 years ago, is accepted and has 
become an integral part of the R-3 27th Street neighborhood, where the 
Church is also located. 

In considering this appeal this Board, quite properly should 
ascertain whether the needs of the school and the convent can he met at 
its present location, plus the property owned by it on Woodley Road, 
before passing upon the propriety of an attempt to move into an R-1 
area. We believe that in weighing the relative merits of the two loca- 
tions equity favors leaving the school at its established location on 27th 
Street, where erection of a new school will improve the appearance of 
that neighborhood and have a favorable effect upon property values with- 


out adversely affecting the playground neighborhood. 


The 27th Street location will also favor the St. Thomas) students 


by preserving their playground for outdoor recreational use. 


Second -- the establishment of the playground did not constitute 


notice to purchasers of homes in Woodley Hill that the construction of a 
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school could be anticipated. On the contrary, the whole history of 
the playground definitely indicated that school authorities felt it was 
vitally needed for that purpose. In 1957 an appeal to permit continu- 
ance of the use for five years was granted by this Board. At that time 
the school stated it had no plans for any further construction on the 
property. The Board's order in 1955 stated: "'.. . We feel that 
this lot is sufficiently isolated and will be controlled by the school au- 
thorities to such a degree that it will not create any disturbance to the 
neighborhood. Furthermore, the lot will be used for only short periods 
of time during the day." 

Nothing in the Board's original order or the 1957 order continu- 
ing the use under the same conditions was indicative of any extension of 


the use of the lot for building purposes and full-time use as a school. 


In fact, the holding that the lot would be used for only short periods of 


time during the day was notice only that anything more than that would 
not be permitted. 

Third -- We believe this Board must consider this appeal in the 
light of the minimum site standards for elementary schools of six grades 
adopted by the D. C. Board of Education. St. Thomas has, .in addition, 
two grades of junior high school. Following the Strayer Survey in 
1949 the Board of Education adopted the recommended five acre 
minimum site for an elementary school. Exhibit Four is a letter from 


the Board to this effect. The superintendent of Buildings and Grounds 
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of the D. C. Board of Education, Mr. Woodson, reports that in the past 
ten years several elementary schools have been erected on two and °. 
half acre sites, but in those cases it was necessary to leave sufficient 
ground space available for playground purposes. He made the definite 
statement that in a site of one and one-third of to one and half acres 


would be totally inadequate in every way and would not be considered. 


If one and one third is inadequate for a six grade elementary school it 


is obviously completely inadequate for a school containing an additional 
two years of junior high school, whose playground needs far exceed those 
of elementary school children. ° 
In this connection I believe the Board should use the Board of 
Education minimum standard as a guide in the manner prescribed in 
the rules of interpretation of Section 1301.2 of the Zoning Regulations, 
namely, that wherever the regulations provide for higher standards 
than any statute or municipal regulation of the zoning regulations shall 
govern, and wherever any statute or municipal regulation requires 
higher standards than the zoning regulations they shall govern, There 
is no statute or municipal regulation imposing minimum sei sites, 
but as an arm of the District Government this Board can take notice of 
the official action of the Board of Education, another arm of our govern- 
ment and use the minimum standards adopted by it as a reasonable 


measuring stick to determine standards for private schools. 
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This Board is the only administrative body under the zoning 
regulations empowered to determine the location and establishment of 
private schools. It is here that such standards must be enacted to insure 
proper school facilities if the Nation's Capital is to maintain schools 
meeting nationally recognized standards, and preserve its orderly de- 
velopment as the National Capital, as set forth in the zoning act. 

Fourth -- in evaluating the St. Thomas School appeal, this Board 
cannot ignore the conditions created by its previous rulings. In October, 
1959, you approved an appeal of the Maret School at 3000 Cathedral 
Avenue to construct a combination gymnasium-classroom building and 
a parking lot on its property adjacent to the St. Thomas Playground. 
Final details are still to be worked ~s but we must assume this con- 
struction of the Maret School additions will proceed. Consequently, 
you must superimpose the effect of St. Thomas School upon the probable 
effect on the neighborhood of the Maret School-building plans. This is 
speculative, piling one unknown factor upon another. Any conclusion 


that the introduction of St. Thomas School into the neighborhood will 


not be objectionable because of noise, traffic, number of students, and 


so forth, without projecting the unknown but anticipated effects of Maret, 
is legislating in the dark. 

if the area from Connecticut Avenue to Wisconsin Avenue bounded 
by Woodley Road on the north and Cleveland and Massachusetts Avenue 


on the south is to become a school district, then this would seem to call 
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for a rezoning of the area -- not a progressive change through granting 
of _ series of exceptions, none having any relation to each other. This 
is indirect zoning. Certainly in this case to place two schools side by 
side for a full two blocks from 29th to 31st Streets on Garfield ‘Street, 
directly opposite beautiful, expensive one-family dwellings will be a 
technical rezoning establishing a school district in the heart of) R-1 
Residential ‘District. It would violate the zoning regulations which pro- 
vide that "The R-1 District is designed to protect quiet residential areas. Wy 
And lest it be overlooked I repeat the word “protect. " 
Finally, we submit that the granting of this appeal will discrimi- 
nate against the Woodley Hill neighborhood in favor of the applicant school; 
that permitting it to abandon its R-3 District location and transfer to the 
R-1 District on Garfield and 29th would be arbitrary and unreasonable and 
not in harmony with the general intent and purpose of the zoning regulations. 
Thank you. 
Now I would like to call as my first witness Mr. Langdon Wood. 
Would you state your name and address, Mr. Wood? 
(THE WITNESS OPPOSING APPEAL 5841 TAKES THE STAND) 


MR. WOOD: My name is Robert Langdon Wood of 7208 Western 


Avenue, Chevy Chase, Maryland. 
~ 


MRS, SMETHURST: Mr.. Wood, in 1954 you were then connected 


with Meadow Brook the developers of Woodley Hills? 
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MR. WOOD: Well, I had been with them since 1948. 

MRS. SMETHURST: At that time you were? 

MR. WOOD: Yes. 

MRS, SMETHURST: Would you tell the Board what the circum- 
stances involving the fill on this lot? 

CHAIRMAN SCRIVENER: I wonder if you'd speak into the micro- 
phone so we can hear you. Speak directly into the microphone. 

MR, WOOD: Js this all right now. 

1 think it was |in '52 when I was connected with Meadowbrook who 
were builders of the whole Woodley Hills Development. We had to take 
quite a bit of filled earth out of the streets and particularly 29th Place 
and Garfield up at the top of the hill, Filled areas were very difficult 
to obtain so we noticed the low area over where this proposed place is 
now and could use some fill so I went down and got Monsignor Moran and 


spoke to him about that and asked if it would be permissible to put in 


there about 4,000 cubic yards of dirt. Ihad nd objection to that. I 


pointed out at that time that the only difficulty might be that if you later 
on wanted to build it may be in your way and he said that there was no 

_ proposed program to build there at that time. 

MRS. SMETHURST: Thank you. 

MR. HAMILTON: He didn't say anything about the future though 


did he? 
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MR. WOOD: No, just at that time. 

MR. HAMILTON: Thank you. 

MRS. SMETHURST: Mr. William Brantley? 
CHAIRMAN SCRIVENER: Mr. William Brant? 
MRS. SMETHURST: Brantley. | 


: THE WITNESS IN OPPOSITION TO APPEAL NO. 5841 
THE STAND. 


TAKES 


MRS. SMETHURST: Mr. Brantley, would you state your name 


ané address for the Board? 


MR. BRANTLEY: William G. Brantley, 2843 - 29th Street, 


Northwest. 
MRS. SMETHURST: Where is that Mr. Brantley? 


MR. BRANTLEY:: That is a few doors north and across the 


street from the proposed location -- from the location of the proposed 


building. 


MRS, SMETHURST: Where the present playground is? 


MR, BRANTLEY: That is correct. 


MRS, SMETHURST: Now will you state to this Board the cir- 


cumstances of the first hearing in 1955? 


MR. BRANTLEY: Yes, I'll be glad todoso. Ill, of course, 


not anticipate any of the detailed testimony that will come later from 


persons much better qualified than myself. 
MRS. SMETHURST: I merely wanted to establish that 


weren't planning any buildings and that the statements -- 


they 
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MR. HAMILTON: We'll concede that, Mrs. Smethurst. 

MR. BRANTLEY: I think I should state though that I've been 
down here to oppose the playground, yet I received assurances from 
representatives.of the school and the church and the intent to establish 
a playground would not exist here and yet where they could play safely 
and not bother the neighbors. 

MRS. SMETHURST: Thank you, Mr. Brantley. 


Mr. John Wattawa? 


THE WITNESS IN OPPOSITION TAKES THE STAND, 


MR, WATTAWA: My name is John Wattawa, 2809 - 29th Place, 
Northwest. That's W-A-T-T-A-W-A. I'ma lawyer by profession and 
own the home at that address. Iam also a member of the Woodley Hill 
Home Owners Association. 

I would like to address myself to a few legalistic aspects. This 
appeal is stated to be for a special exception as provided by Section 
3101. 42 of the Board's regulations for erection of a parochial school 
at the northwest corner of 29th Street and Garfield Street on land desig- 
nated as Lot 1811, square 2113 held in thename of the Roman Catholic 
Archbishop and zoned R-1. Now the appeal notice which is given was 
for the erection of a parochial school; however, it is indicated by the 
drawings and by the exhibits shown this morning that construction on 


the site of multiple purpose building so called as a convent is also 
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contemplated. Now as we know, a special exception is allowable. over 
conditions -- I beg your pardon -- it is nevertheless dual in éhkracter 
being for a ees exception for the erection of a parochial school, and 
also for variances for the erection of a multiple purpose building and a 
convent, 
The records at the Office of Recorder of Deeds show and the 
testimony also shows that the area in question was acquired in /1951. 
The actual date is April 24, 1951, Ihave here a certified copy of the 
deed of conveyance. On that date, April 24, 1951, so shown by the 
Board's records, the area stood zoned AR, and such zoning designation 
continued until 1958 when it was replaced by the equivalent zoning term 
R-1 which has since been used. | 
It is stated in American Jurisprudence, Volume 58 which is recog- 
nized authority on law in determining the action to be taken upon a request 
for a variance for a special exception to the application of a zoning regula- 
tion the time when the permits were acquired by the applicant in relation 
to the time of the adoption of the regulation may be a material factor. 
Indeed the claim of unnecessary hardship as a ground for a variance 
is ordinarily regarded as not available to one who purchased the premises 
after the enactment of the regulation in question. aes 
_ Now there's a rather important case -- a Pennsylvania case -- 


Devereaux Foundation Inc. Zoning Case, 351, Pennsylvania, 478, 483-5 
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which went to the Supreme Court of the United States. In that case the 
following decision -- well, first the Foundation wanted to use certain 
property which it owned as a dormitory for its pupils and the Pennsyl- 
vania Court said in denying the application that it bought the property 
with full knowledge of the terms of the ordinance and certainly the mere 


curtailment of the ambitions of the foundation to expand its work is not 


a necessary hardship within the statutory meaning of the phrase. To 


hold otherwise would be to nullify the entire purpose and effect of the 
zoning regulations. That went to the Supreme Court of the U. S. and 
the Supreme Court dismissed the appeal. 

There are some other cases which are in the memorandum I 
have prepared and is before you which I will not bother to cite at this 
time. 

In conclusion 'I would like to say that as the area in the instant 
appeal stood zoned for single family detached dwelling houses when 
acquired by or for Appellant on April 24, 1951, it was taken subject to 
that circumscription. Accordingly, the burden of proof required to 
bring the proposed parochial school within the Section 3101.42 is heavy, 
andhas not been sustained. Also in order to obtain variances for the 
proposed multiple purpose building and the convent, Appellant must have 
established unnecessary hardship, which it has notdone, and was not in 


a position to do because it took the property with knowledge of the zoning 
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restrictions upon it. As I said previously there is authority that the claim 
of unnecessary hardship as a ground for a variance is ordinarily regarded 
as not available to one who purchased the premises after the enactment of 
the regulations in question. I feel that it should be denied in its entirety. 

I will pass these remarks on to Mrs. Smethurst along with the 
deed of conveyance which she may place in the record together with a 
certified copy. 

MR. CLOUSER: That multi-purpose building what's it|to be used 


MR. HAMILTON: It's to be used as a place of assembly. 
MR. CLOUSER: Of what? : 
MR. HAMILTON: Of the children, of course. I think the Arch- 
bishop testified that there was arrangements there for a small kitchen 
with sliding doors and where they can eat their lunches. 
I would like to ask Mr. Wattawa a question. 
MR, WATTAWA: Sure. 
MR. HAMILTON: What is this Woodley Hill Home Owners 
Association that you belong to? 
MR. WATTAWA: It is an Association formed about a month and 
half. ago and comprised of home owners in the Woodley Hill area. Most 


of the members are right on Woodley Hill itself. 


MR. HAMILTON: And the Association I gather is opposed to the 


school. 


MR. WATTAWA: Yes, sir. 
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MR. HAMILTON: And have you had meetings of the Association? 
MR, WATTAWA: Yes, indeed. 
MR. HAMILTON: Have you invited any of those members of © 

the school to the Association meetings? 
MR. WATTAWA: That Ican't say. I'm not the Secretary. 
UNIDENTIFIED WITNESS: Yes. 
CHAIRMAN SCRIVENER: Quiet, please. 


MR. WATTAWA: Mr. Chairman, reference is made to the word 


"regidences” in the regulations 3101. 42 and I don't believe that a convent 
or nunnery comes within the term residences. 

MRS, SMETHURST: Mr. Joseph Rogers, Jr. ? 

THE WITNESS TAKES THE STAND IN OPPOSITION 

MR. ROGERS: My name is Joseph Rogers, architect. I was 
concerned with the development of the team of developers which spon- 
sored Woodley Hill and developed it. 

Gentlemen, I'm volunteering a statement, a three minute state- 
ment as an architect concerned with the development of our city govern- 
ment and square 2113 particularly. This is my professional conclusion, 
based on a thorough study of the Woodley Hill area. 

Today, this morning, it is possible to stand on the corner of 
29th and Garfield Streets and see the grounds of three primary schools 
-- Maret, St. Thomas, and Oyster. A fourth, John Eaton, is within 
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easy walking distance. Figures available from two of these schools 
indicate vacancies. In fact, Oyster School has contributed its Gineptis 
facilities to pupils outside its geographical zone. Therehave been no 
objections from the local residents. 
We have now the situation of St. Thomas proposing to move from 
its present location in an area adequately zoned for school expansion to 
the corner of 29th and Garfield which is an established neighborhood not 
so zoned. St. Thomas obviously finds this R-1 neighborhood desirable. 
But, in order that they may make this move, we, the: District, lare asked 
to relax the very zoning provisions which have made this location de- 
sirable in the first place. | 


Is this consistent with planning elsewhere in the District? South- 


west is being developed from scratch based on open planning. Northwest 


is studying its blighted Florida Avenue, the Northeast has designated 199 


acres for a survey. There are others. We can be sure that the ‘recom- 
méndations will be for more openness. 
Now returning to Square 2113, Let's consider the possible effects 
of this proposed move. At best it's an educated guess. Experienced ap- 
praisers.can present a convincing case in any direction, and their con- 
clusions tend to offset each other's. The subject is too debatable to be 
conclusive. But there is one fact which does concern us, one|fact which 


is not debatable. Any relaxing of the low density zoning provisions in an 
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established neighborhood in favor of a more concentrated occupancy is 
directly counter to the basic precepts of every urban planner today. 

I close with the plea, an earnest plea for the preservation of the 
zoning pattern on which this community has been developed. There will 
always be compelling factors to consider, but we should not let them 
upset the delicate balance of our low density areas, worthy as these 
factors may seem. 

MR. HAMILTON: Where do you live, Mr. Rogers? 

MR. ROGERS: I live in the Woodley Hill area. 

MR. HAMILTON: Where? 

MR. ROGERS: On the corner of 30th and Cleveland Avenue -- 
3001 Cleveland, 

MR. HAMILTON: You can't see this area at all from your own 
house? 

MR. ROGERS: No, I spoke as an architect. 

MR. HAMILTON: Thank-you. 

MRS.SMETHURST: The next witness is Mrs. Ethel Warrick. 


THE WITNESS IN OPPOSITION TO APPEAL NO, 5841 TAKES 
THE STAND. 


MRS, ETHEL P. WARRICK: My name is Ethel Pilson Warrick 


and Iam a partner in the firm of Ethel P. Warrick (?) and Joseph Ww. 


Rogers, Jr. - Washington, architects, designers and interior planners. 
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About ten years ago our clients, Meadowbrook, Inc. ,,’ retained 
us to create, coordinate and supervise their proposed Woodley Hill -° 
Development. They designed bne family residences and at a ‘base price 
range from $50,000 to $80,000. Meadowbrook instructed us to'-- 
instructed us that these residences should be beyond the-physical de- 
mands of the R-1 District Zoning which is designed to protect quiet, ik 
residential areas now developed with one family detached dwellings: and . 
adjoining vacant areas likely to be developed for such purposes. " The 
regulations are designed to stabilize such areas as: to promote suftable 
environment to family life. Two, individual garden studies-and overall’: 
landscaping plans have been established. Complete coordination of ex- 
terior color schemes we have there. | 

To give you an example we show you three architectural render- 
ings by Joseph Rogers from the very study created for the residences 
on Garfield Terrace, 29th Place and Garfield Street. This partic 
rendering is for the 29th Place area. The first three houses. that! 
built there. 

(SKETCHES SHOWN TO THE BOARD MEMBERS.) 

MRS, ETHEL WARRICK: The second rendering is the Garfield’ 
Terrace and Garfield Street at the corner. The third rendering isthe 
Garfield ‘Terrace House nowoccupied. This is the general character of 3 


| | 
all of the houses on Woodley Hills. These are actual houses which are'~ 


there at the present time. 


84 


It was neither an easy nor inexpensive task to carry out our 
recommendations designed for plans that were to specification. The 
landscaping and preservation of many of the magnificent trees in the 
area represented an investment that would not have been considered 
by the average developer. This creative planning and designing work 
and the subsequent development by Meadowbrook, Incorporated as 
planned by us has preserved and accentuated the beauty ‘of the Wood-: 
ley Hills area. baad, Piaget 

In August 1954 a twenty year-gentlemen's agreement was im- 
pressed on all the lots on Woodley Hill to protect the quiet, residential 
beauty of the 2rea'against any depreciation by any present or future ~ 
owners. I understand that the owners have recently formed an associ- 


ation with the-sole objective that the present gentlemen's agreement 


between them should be maintained and preserved to insure the uniformity 


of the development of the surrounding property. One -- the lot shall be 
used exclusively for private dwellings -- 
CHAIRMAN SCRIVENER: Excuse me, but I doubt that, frankly, 
the ee on. Woodley Hill have much to do with this. 
MRS. WARRECK: This is just to show that this has been done. 
-CHAIRMAN SCRIVENER: | We understand that those people are 
very jealous of their rights and their property, but I-don't believe in 


enumeration in all the covenants on this. 
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MRS. WARRICK: That completes my statenient then, 
MR. HAMILTON: Where do you live, Mrs. Warrick?) © 


MRS, WARRICK: I like the area‘so much that Ibuilf the house. — 


at 3006 Garfield Street. LLRs : 
MR: HAMILTON: Do you live there now? 
“MRS, WARRICK: Yes, sir. | 
‘MRS, SMETHURST: Mr. Hanmer. 


| (THE: WITNESS THEN READ THE, : PREPARED STAT aa EN 
WHICH IS: BOUND IN THE ORIGINAL TRANSCRIPT O} 
_ AND WAS READ INTO THE RECORD VERBATIM 


Statement for Woodley Hill Home Owners 
Association before Board of Zoning Adjustment in fe 
Hearing an Appeal (#5841) -by St, Thomas Apostle: Lea pe seat 
Church to‘Construct A School, Auditorium‘and: : ge 
Dormitory on the Present Site of Playground. on 

29th and carer Streets, NW. ' 


My name is Stephen R. Hanmer. ‘Tlive at 083 sth Place, N Ww. : 
near the proposed site of the new. school. The Woodley Hill’ Area r 
Owners Association has asked me'to present in more or less ou terms, rs 
the overall attitude of the members of the ‘Association with respect to ‘th 
proposed construction at’ the intersection at 29th and: Garfield Stre set 


This is in lieu of a multiplicity of individual witnesses. This is to ow 
plement the legal and other aspects of the ¢ case already présente 
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The basic issue at stake before you is not opposition to a new 
school, per se -- the group is simply opposed to transferring, the school 
to the proposed site at 29th and Garfield Streets. 

Mrs. Hanmer and I and our neighbors have purchased our homes 
in this area with the expectation, which I believe was reasonable, that 
the residential nature’ of the neighborhood would.be.preserved.and that 
the site proposed for the school would be used for no. more than.a play- 
ground. hh. looking for our permanent. home, Mrs.. Hanmer and-I, after 
living in this area (on Cathedral Avenue) for over 4 vente: and after 
long search, selected the Woodley Hill area as fulfilling all our r future 
hopes and aspirations. Et is one of the few areas remaining ‘which hae 
suburban charm and advantages and is yet in the center of the city. I 
am frank to admit that we are now denying ourselves many things in 
order to be able to have this home as our "place of retirement. We are . 


naturally concerned at anything which would materially change the resi- 


dential nature of the neighborhood. - 

We. believe that the present proposal has. not. been sommmlatety 
thought out by the proponents. We can readily understand the desire of ; 
the school authorities to replace the present inadequate facilities. How- é 
ever we believe that they are.about to rush into a, plan, which is not in 
the best interests of the school or the neighorhood. _ 

The points which have. led us to this. conclusion are as. follows: 
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I would like you to note that the orca preponderance ee 


would indicate that the proposal is particle cisdvantagéons to the 
school. 


(1) Inadequacies of the playground lot. ’ 


It is believed that the proposed plan, in ettect, ‘ean ationet SS 
to "shoe: horn" too much into a tiny, ‘inadequate plot = == - inadequate 10t 

only for the actual buildings’ Planned, but also for the present student” 
body of about 190, and the potential of 360 students which the plans me 
provide for. (8 classrooms at 45 each.) As: presented, the ‘plan pro- 
poses to put actually 3 buildings on one lot of about she 3 acres, 
these buildings will be joined by walls and walkways i in: an effort to tech 
nically comply with zoning regulations, 3 buildings ‘are: actually : D 
posed: 2 schioot: a convent-dormitory and a building witha a ar 2 
purpose room which is actually an auditorium. Here again: a ‘techni r 
cality is involved, but it appears certain ‘that the multipurpose room. 
is intended to be used as an’auditorium. “You have heard ‘from, = ie 
architect that the multipurpose room is to be used 1 tor gather’ oe 0 
have heard from the school authorities that these: gatherings may. a 
few at the start. However, these same authorities! ‘did say ‘that the 
multipurpose room will be superior to’ sinian facilities in’ ph 
and would probably be used ‘in lieu’ thereof. ‘Tam sure therefor t 


is reasonable to assume that the use of the multipurpose Tr ose t com’ 


ings will be expanded. P 
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You have already heard that national authorities in the field of 
school construction agree that a minimum of five acres is required for 
even a less ambitious project. In exceptional circumstances, the D. C. 
Board of Education might give consideration to two and half acres using 
taller buildings and elevators, but never would such saturation as would 
result from use of a site as small as one and one-third acres be considered. 

(2) Loss of Adequate Playground Facilities 

By using the playground lot for the buildings proposed, it is 
estimated that the total space left for playground purposes would be about 
the size of a couple of tennis courts. I is conceivable that anyone would 
consider this adequate for 200 to 360 students. You can imagine that the 
density of children and the consequent noise arising therefrom. Even 


recesses staggered, if would require constant use of the play area, 


disturbing classes in session and the neighbors. 


(3) Parking and Traffic 

The plans call for internal parking for about five cars only. 
in this connection, night and day after day all available parking in the 
neighborhood is now completely used up by the cars of those attending 
functions at the nearby Sheraton-Park and Shoreham Hotels. Those of 
us in the neighborhood are constantly embarrassed that friends invited 
in for the evening cannot find a place to park. You can readily see that 
any thought of parking for any auditorium type function in the new :school 


is completely out of the question. 
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With respect to traffic, the junction of 29th and Garfield Streets 
is a dangerous raceway which will be extremely hazardous to a’ school 
there. A similar situation exists just down 29th Street at its junction 
with Cleveland Avenue. The Connecticut Avenue Citizens Association 
has just unanimously agreed to support a plea to the Traffic Bureau by 
the Oyster School for a stop light at that junction to help preserve the 
safety of the students. rs set iain 

On the other hand, traffic in front of the present school aite of 
necessity moves at a safe rate of speed, since it cannot move as fast as 


cars do on 29th and Garfield Streets. 


(4): The proposed architecture for the new buildings is definitely : 


not in keeping with the pattern set by homes constructed in the area. 
Our Group has already demonstrated this. oe yea 
(5) Finally, as our Group will demonstrate in detail, ‘it appears: 
that the St. Thomas Apostle Church has a feasible alternative of building 
a new school on the present site. There they can construct ain adequate, 
modern school: : : 
a. -- close to the church;' 
b. -- far safer for the students; 
c, -- not depriving the children of the only area available 
for outdoor recreation; ae : 
d. -- and more convenient to the majority of the families 


served. | 
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In conclusion, we sincerely recommend that this Board deny the 
appeal 5841 to grant an exception to build a school at 29th and Garfield 
Streets: 

a. -- as not in the best interest of either the St. Thomas 

Apostle Church or the home owners in the area and 

b. -- and as not in harmony with the general intent and 
purpose of the zoning laws and regulations which are designed 
to preserve residential areas and the use and quiet enjoyment 
thereof. 

I would like to stress that these are supplementary arguments, 
in lay terms, in addition to the legal arguments already presented -- 
especially that ground for a variance -- apparently needed by the appel- 
lant in this case -- is ‘ordinarily not available to one who purchased the 
premises.after enactment of the governing regulations. 

MR. HAMILTON: Ihave a question, Mr. Hanmer, which I 
would like to ask? 

MR. HANMER: Yes, sir. 

MR. HAMILTON: Mr. Hanmer, you're the spokesman for the 


Woodley Hill Home Owners Association? 


MR. HANMER: Iwill answer that question, sir, directly with 


your permission in response to another previous question you asked an 


earlier witness. Yes. My neighbors have elected me to present a general 
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attitude of the group rather than to have a multiplicity of testimony 
expressing the same views in various words. I would like to state that 
there is nothing secret about this organization. It is a group we not 
only expect to have continue not only for this purpose, but for all mat- 
ters affecting our neighborhood. In fact in giving the name of the or- 
ganization we added the word "area" to make sure that everyone was 
welcome to join us and not just the people on the hill. 
I would also point out that we hope to do other things éa help 
the neighborhood and help support the general neighborhood interests. 
‘MR. HAMILTON: Are you a member of the Connecticut Avenue 


| 
Citizens Association? 


MR. HANMER: Iam. 


MR. HAMILTON: ‘Did you attend the meeting of the ‘Association? 


MR. HANMER: Yes. | 
MR. HAMILTON: What action did they take? 
MR. HANMER: That action after a hearing of a large group of 
citizens and their friends -- I don't remember the actual terms ee a 
they -- Langan tha B 
MR. HAMILTON: Were they in favor or against it? 
MR, HANMER: They took a position that the Conn. Avenue Citi- 
zens Association was in favor of the proposed school. in other’ words 


they voted down -- 
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MR. HAMILTON: No further questions. 

MRS. SMETHURST: May Laska question. What kind of a. ..... 
night was that meeting held 6n? 

MR, HANMER: I will answer that, but I don't think it is too. 
material. It was a snowy and cold night and I think the people who were 
most interested and braved the snowdrifts than some of those less affected. 


MRS, SMETHURST: That's all. 


Dr. Ralph Robey? 
THE WITNESS TAKES THE STAND. 


MR. ROBEY: Ihave a written statement.also which I wish to 


(THE WITNESS THEN READ A PREPARED.STATEMENT WHICH 

APPEARS ON THE FOLLOWING PAGE. STATEMENT WAS 

READ INTO THE RECORD VERBATI{M. ). 

Re: Appeal No. 5841 

Iam Ralph Robey. My wife and I own and reside at 2926.Garfield 
Street, N. W., which is across the street from the 1-1/3 acre plot upon 
which it is proposed to build a parochial school, a convent, and a s50- 
called multi-purpose building for St. Thomas the Apostle. Church. 

I agree with what already has been presented in opposition to this 
project, and I want to discuss the financial harm this proposal will do to 
our property. 

First, however, I should like to emphasize that my wife is.a 


Catholic and a member of St. Thomas the Apostle Church. In no sense 
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are we opposing the Church as such. In our minds ‘the question oe 


religion does not enter. | is Sa ee 
Now as to the financial issue as it relates to us inthe area: 
Woodley Hill is the most outstanding residential development oA 


which has been built in the District in’ many years. “There are only AT” 
homes in the area and there is no room for any mote." The se coerce 
was completed less than two years ago. | sila - 
Garfield Street from 29th to 31st Streets is ‘one oni and” | | : 
across that street is the plot in question and the’ Maret School. “within x : = 
the area are two dead-end streets -- 29th Place and Garfield Terrace. ise 3 
The assessed value on Garfield Street is s308, 377; 00:and ‘the ® 
annual tax is $7,046.80. On Garfield Terrace the assessed ‘value is 
' $559, 264. 00 and the annual tax is $12, 863. 06. On' ‘20th ‘Place the as-" 
sessed value is $323, 957.00 and the annual tax is $7; 336. 08: : 
When these are combined we find that the assessed value for 
the area as a whole is $1,184, 598.00 and the annual tax is $27, 245.84. 
Assessed values are well below actual capital investment. That © 


is almost always true and is especially so in this al | - 


each of us has made various improvements. tis not possible to be 
dogmatic as to what the total of these improvements has oid we 

have collected the data as carefully as we could and it appears conserva- 
tive to estimate that the capital investment on Garfield Street is $830, 000;. | 
on Garfield Terrace $1, 368,000; and on 29th Place $752, 000. This gives 
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a total of $2,950,000! This means an average investment of. over 
$60,000 per home. 

It frequently is said that the building of a school increases the 
value of the surrounding property. That is true in many instances. sid 
will not be true in this case. It will not be true because of the type of 
buildings in the Woodley Hill section, and the general chareoter ofthe 


families who live in these homes. Of those of us living on Garfield Street 


not a one has children of either grade or high school age, and we are the 


ones who will get the brunt of the effect of the new building. Those.living 
a block or so away might not even have their property values affected. 
Certainly they would not be increased because we have three schools in 
the immediate neighborhood. 

But those of us living on Garfield Street would have the values 
of our homes decline. Making an estimate of the amount of the decline 
is a matter of judgment. I should think it would, in the case of our home, 
amount to a drop of not less than $10, 000 and the decline might be as 
large as $20, 000. 

This is a heavy loss for us to be asked to accept -- doubly so 
since, as you have been informed, it is contrary to what we were told 
when we bought the property, and there is another, anda better, alter- 
native for the Church and the school. 


I respectfully request, therefore, that Appeal No. 5841 be denied. 
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- MR, CLOUSER: May‘Iask what your profession is?” 


MR: ROBEY: Iam an economist. :: 


MR. HAMILTON: Just a minute, Mr. Robey, I would like to. 


ask you some questions. 
MR. ROBEY: All right. 


. MR, HAMILTON: When:did you buy your house, Mr. ‘Robey? 


MR. ROBEY: Two years ago. 


t 
| 


MR... HAMILTON: That would cs i 


MR. ROBEY: Yes. 


MR, HAMILTON: At that time the lots on which the proposed = 


school is tobe located had a sign on st saying property ofS. ‘Thomas 3 


School? 
MR. ROBEY: That's right. : 


MR, HAMILTON: Now. you say that it is not tree that this will 


enhance the value of your property. Will it enhance the scoberiyots es 
other property other than Woodley Hill especially the people on 29th” 


Street? - 


MR. ROBEY: a covered that in my statement and myanswer 


een 


to that it cannot because we already have a high schoo! there: ~. Seta 


MR HAMILTON: ‘Will the values venereal dn 29th Sire : 


MR. ROBEY: That Ido not know. 


MR. HAMILTON: What experience in real 


as values are concerned? 


estate do you insotar 
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MR. ROBEY: | Well, Ido not \claim to be a realestate authority 
although I once wrote a book on the subject. 
MR. CLOUSER: He hasn't been qualified as an expert. 
MR. ROBEY:! And I say it's a matter of judgment what the effect 
on values will be. 
When we bought the house we were given to understand that it 
would remain as 2 playground. 
HAMILTON: Who gave you that understanding? 
ROBEY: Blake Wood. 
HAMILTON: Who is he, sir? 
ROBEY: He is the salesman for Meadowbrook. 
HAMILTON: And he told you that -- 
ROBEY: That it would remain as a playground 
HAMILTON: Thank you, Mr. Robey. 
MRS. SMETHURST: Mrs. Andre Cornu. . 
THE WITNESS TAKES THE STAND. 
MRS. SMETHURST: Please give your name and address? 
MRS. ANDRE CORNU: My name is Mrs. Andre Cornu -- C-O- 
R-N-U -- of 2857 - 29th Place. I occupy the first house which was built 
on the premises and I have learned with the years the complication, the 


noise, the seriousness of the oncoming traffic which is getting worse all 


the time. I visited many people and found that they are very concerned 


about this and also T-want to point out that I telephoned Miss-French and 
. and Mrs.’ Farrell and got in touch: with ‘a lot ‘of ‘people -that I ie ee : 
proached and we welcomed everybody's ‘views'and we ‘regret'that.we- 
look now as if we did something ‘wrong which we didnot Rs . 
Another thing I want to-mention.° “Between: the time ‘of 3-and'4?* ees 
o'clock the children come out ‘of school and: are very busy tying to have ie 
fun and nobody is under the supervision of the teachers andat that time. : 
I have noticéd:a number of things ‘that occur - =< not that thave' ay eyes. 
glued'on the windows; but I'can‘see the:i'when’ Thave some gai rde in 
74 and they pull the.socket of my garden: hose and they ‘tramp over? oer 
tramp the flowers down and break’ Coca-Col bottles and things Uke 


MR. CAILLOUET: My name is. J. L, Caillouet, Jr., and1... 
live at 2912 Garfield Terrace. I've been a resident-of the District for 
twenty years and I have been a home owner for the last:thirteen years = 
and the area in which we live is unusual in any. city of this size to find 


| 
the attractive, beautifully landscaped homes located: on: wooded ‘lots and 


I feel that we should all slo something to preserve the character of the 


The R-1 District as I understand the zoning regulations is de- 
signedto protect quiet, residential areas now developed with one.family 
dwellings, adjoining vacant areas likely. to: be developed:for such purposes. 
The regulations are designed to stabilize such. areas for a:suitable:en- 
vironment to family life. I feel.thatit is the responsibility of citizens - 
to work toward continuing with these regulations and I think that-it is the 
duty.of the Zoning Board to see that they are followed.:: 

There is, of-course, an exception that provides.a school: ; It:is' 
so located that it is not likely to become objectionable to adjoining nearby 
properties because of noise, traffic, number of students.and: otherwise 
objectionable conditions. Mrs. Cornu who just-preceded me‘has pointed 
out that when a person.touches the problem of when'a school is:objection- 
able, a thinking person who doesn't have preconceived: ideas about the 
development of schools that they undoubtedly make a noise... ‘They: do‘litter 


the streets with paper and gum and candy wrappers. They do play tag through 
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your shrubbery and ruin your flower beds also being noisy. Now ample 
parking space is to be provided to accommodate students ‘and this is” 
likely to become the site for automobiles and I think that it has been 


very clearly demonstrated with the possible use of their 80-called ed general oe 


purpose room as an auditorium. I will be necessary —— = reasonably ~ 


necessary to the neighborhood which it is supposed ‘to’ serve. We've 
already pointed out that there is sufficient spaces in the local piblie aes 


schools to'accommodate more than the number of children that now: we ; 


it, That doesn't mean that Idon't approve and am very jealous of my a “ : 
right a6 a citizen to send my children tothe achool of my own choice and 
Iam not proposing that the people of St: Thomas send ‘their children to oe: 
the public school. However, I do'feel that if they bailé: a.school on ‘the 
present site which I will come to in a moment, their children could: ‘be 
taken care’of in other parochial schools in the areas for the’ = seni 
of time necessary to finish the school if it were not completed 
day of school. One question that has arisen about this ongantzation of the 
Woodley Hill Home Owners Association not contacting the people who are 
for the proposal. Well, it's been mentioned and Mrs. Larooque was at 
one of our meetings and we've certainly tried to get them in - -+ if they — 
were interested we would have been: very glad to have them and — me 
ideas. lIalso have a chart here which I would like to show. Ample © 


parking space is provided to accommodate students, teachers and * 
| 


| 
| 
| 
| 
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visitors likely to come to the site by automobile. The area is not 
congested even now that about every available parking space in the 
area is taken up both day and night. By adding an auditorium to seat 
200 to 300 persons the congestion will be even more acute. The plans 


for the proposed school show parking space for only several cars,. I 


believe it's seven, which will certainly not take care of the automobiles 


of the parents and friends who will attend the Christmas, Easter and 
other functions that are a part of the curriculum of every well run school. 

(CHART IS SET UP FOR DISPLAY BY THE WITNESS. ) 

MR. CAILLOUET: This chart is a drawing of the Woodley Hill 
area. All of the home owners opposed to the building of the school are 
marked in red and includes all the homes facing on Garfield Street and. 
approximately 75% of the other homes in the area. In addition, homes 
on 29th Street and Cleveland Avenue which are opposed to the school and 
which were beyond the area of the chart were designated by red strips. on 
the side of the chart.' The five home owners of the fifty plus who send 
children to the school are marked in black and the proposed school is 
marked in green. 

MR. HAMILTON: Ihave two questions, Mr. Caillouet. Would 
you mind going up there and pointing out the location of your house on the 
chart? 

MR. CAILLOUET: Yes, sir. 
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’ MR. HAMILTON:: Now can you see this proposed school site 

from sone house?- ! 
MR. CAILLOUET: No, even with the leaves off the trees I 

could-not see it, but that is not the reason why lam: opposed to the ~~ 


school. 


MR. CLOUSER: Please answer the question. i 


MR. CAILLOUET: No, sir, I can't.’ | 
MR, HAMILTON: Have you contacted the owner of the 
ment at 2800 Woodley. Road? peas : | 
MR, CAILLOUET: Thave not since it would ‘pe the tenants who: 
would be inconvenienced, not the owner. ; it aad fee S 
-MR. HAMILTON: ‘These red marks that ane on 20th Street : : 
do they represerft houses of people that are opposed? in So sade ts 
MR, CAILLOUET: These are people that have come around the 
meetings and are not located here: (indicating) especially, but pat here 
to indicate they are in opposition. o Fk ROSE at ae 
MR, HAMILTON: Are you-awaré that all these people have con-_ 
sented to this? This is with the exception of two’ who voiced nb) opinion. = 
I suggest that you read the consensus filed with'the Board and as far as 
29th they do consent. Be lc? | 
MR. CAILLOUET: | Well, ‘at least ‘it shows that the asee? over-"" 2 
looking the school -- the adjoining neighbors do: not feel it is in the best on 
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interests and I spoke to the Swiss Ambassador and he said that he had 
sent the problem to his home government in Switzerland and it.is quite 
a distance from the Embassy and he said, "Of course, in Switzerland 
we're not used to distances except up and down and looked as though it 
was quite a ways and they did not oppose it." He went on to say that, 
"My own opinion is that if the citizens of the area want to clutter up 
their nice residential areas we as a foreign government cannot tell them 
what to do." 

Now Iam not opposed to private. schools since. I' know what a good 
job of education they are doing. Even though there are ample public 
schools in the area which, according to figures from the Board of 
Education, could more than take care of the pupils at the proposed 
school, I understand quite well since I send my children to the private - 


schools and many parents would not want to send their children to the 


public school. They owa lots -- six lots on the West side of 27th Street, 


square 2109, lots 76, 77, 78, 79, 80 and&1. According to the District Sur- 
veyor's Office that the total square footage of 10, 369.76 square feet in 
these combined six lots. Under the zoning R-1 and R-3 districts a 40% 
lot coverage is allowed which means that they could build a school of a - 
basic square footage of 4, 147,916 square feet, with three stories and 
maximum forty feet with a basement or cellar of a ceiling of less than 
four feet above the finished grade is, also allowed by the zoning regulations 
in R-1 and R-3. 
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In discussing the possibility of building a “school! on this —_ 


property with architects who are familiar with this particular 


type of — 


school construction they said you could very easily build a school on that : = 


area. They said they couldn't say that definitely because they 


had the opportunity to ae the complete lay of the land t nor the’ com 


heights you could build three stories and a tower room ‘making a 2 


allowable space of 16, 591. 864 square feet’ accordin to gen 


future date i and when it became necessary and other prope f 


. “4 RRS TSS a: Ss Fetal ea sie 


| 


available for sale in that area. 


taal 


MR. HAMILTON: Are you an architect Mr. = Callout? mt 


MR. CAILLOUET: No, Iam not.’ 


MR. HAMILTON: Well, you gave: figures on: the 2 pen 


‘MR. CLOUSER: "I don't think that's sort 


SNR TES re 


104 


that Iam not a member of the Woodley Home Owners Association. I 
have never been asked to join. Iam not -- Ihave no children in school 
and Iam a memter ofthe St. Thomas Church. I have been living at . 
2851 - 29th Street since 1919 and I think I'm the oldest resident up . 
there -- not from the standpoint of years I trust, but from the stand- 
point of the number of years that I have lived there.. When we moved 
there 29th was a dead! end street and Wardman Park wasn't there. 
Across the street was the estate of a very wealthy senator. We've seen 
that neighborhood grow up and I might: add that I've certainly seen 29th. 
Street become a traffic hazard. It's a highway if there ever was one... 


It is very accessible to many people as they go to work in the morning to 


go through the park and then cut down Calvert and go down along the... 


Shoreham. The traffic is greatest from about 8 o'clock until 9:30 and the 
school opens at 9 o'clock and you can well envision what would happen 
there. I we're going to have a school there then we're increasing that 
hazard. 

I might say that Iam fortunate that I have no children going toa 
place quite that dangerous and I hope you gentlemen will consider in your 
capacity the sentiments of the residents and the safety of the children. _ 
I think that St. Thomas has been lacking in foresightedness at the time 
that they decided to put any school up there. 

GENERAL JOHNSON: Gentlemen of the Board my name is John- 


son and I live at this corner lot (indicating on the chart). I bought my - 
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home on'31 December 1958. At this time there was one other house 

on Garfield Street available and three down at the corner r of Cleveland. 
and 29th Street opposite Oyster School. I'm in the military service and 
retired voluntarily and decided to come to Washington and take business a3 : 

"with one of our leading weekly news ‘magazines. ” Tretired volimtarily to eG oa 
do this because I wanted to lead a civilian life after 31 and half years ae 
service. I had several years in the several years: ltt in the service. 3 
(sic) Iwas stationed in Pennsylvania at the time. “Tthink we rt ae : 


able on Garfield we like the corner plot and so I took a “At ‘the time T 
inquired as: to the ownership of the plot opposite and was, told that it be- 
longed to St. Thomas, the Apostle Church. I inquired as ‘othe itkeli 


hood as to what would be done with it and I was told that they had a tempo- 
rary permit for playground but that there was no intention to build on the: 
site. Now I did not ascribe undue emphasis on the words at that time and Be 
am not even sure that those precise words were ised. ; But I dscumed ” : 
that knowing ‘that I was protected by the zoning regulations “that: if they. 

ever did elect to build on that property I wonahae a full right tobe heard 


ee 


if I should oppose what they intended to pate there. Pete e eas 
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The: time has now come and I.do oppose this school. I would 
like to touch on a few things which it seems to me have not been referred 
to here and might be well to be remembered. Until 1955 when permis- 
sion for the playground was conditionally granted by this Board there was 
reference in the Board's order to unpaved and unoccupied Garfield Street. 

I submit that the neighborhood has radically changed since the time 
of that conditional one year permission for a playground. It was.also stated 
that the opposition to the playground had been and I quote, ". . . overcome 
by the appellant . . . " on the ground that the playground was to be con- 
trolled and was to be limited to use by students of the school. Now I sub- 
mit that the control and the limitation of use has been entirely without re- 
gard for the Board's order. The property has been maintained in shame- 
ful estate. The weeds were two and half feet high over the whole,area that 


wasn't black top playgroundiin there this summer. I would have protested 


had I not been in Europe nine weeks on mission for my magazine. 


There are other residents directly opposite that playground who 
will tell you in the evenings the annoyance of the noise and of the improper 
use of the area is a constant source of bother to them. Ik depreciates 
their interest in their property and in their enjoyment of it. 

Counsel for the appellant has made the remark that this proposal 
for the school has the consent of seventy property owners in the immediate 
vicinity. In questioning that statement I believe that we should be shown 


the specific location of the properties owned by those people in support. 
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MR. HAMILTON: Here they are right here. 
GENERAL JOHNSON: All right, but I think’ it should be public 
for all to see. © 
Now there has been a lot made about the fact that the school won't - 
bring much traffic and that not many students arrive by cars. well; ‘the 
point is that those that do come will now arrive at one of the busiest inter- 
sections in our part of the city. The children -- I've observed them the 
other morning -- not casually, but very carefully. They said that the : 
school is‘from nine to three. The first children were there before eight 
o'clock and between eight and 8:25 they congregated on the corner and’ 
leading to the entrances to the school. There are several entrances to 
the present school. At 8:25 the sister rang a bell and the entire 180 less. 
those who were late moved across 27th Street and went into the church 
were they stayed about forty minutes. Forty minutes they came out'and 
I counted them and I may have been plus or minus five wrong. But 180 
total and they moved back across the street and went ‘nto the school. 
This is 27th Street Iam speaking of. IE this. same ‘devotional service is 
to be observed and I would assume rightfully it is then the children must 


cross 29th and 28th as well as 27th on way to and from the church. Or sage 


they must unload in the church area and then move across ‘27th, “98th and 


29th to the school and you've created trouble in two areas. 


\ 
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We are already completely saturated with cars and they aren't 
the cars of the property owners in the area. Icame home from a week- 
end and cars were parked solid from here (indicating Garfield Street on 
the plan) and to here. They were even parked in front of a fire hydrant. 
Three to four nights a week they are parked there in that. density. 

I submit in conclusion, gentlemen, that.I do not believe the 
school has established by burden of proof that the objections of the 


property owners have been overruled. I thankyou. 


MISS SMETHURST: Gentlemen, this is a quick sketch of the 


traffic count and the weather conditions the last few days haven't been 
too good to make a real good count. We submit that however for your 
consideration. | 

On March 21st in the morning hours there were 580 cars.and. 

13 buses and 29 trucks in a forty-five minute period. On March 22 from 
7:45 to 8:45 a.m. there was a count of 530 cars not counting the trucks 
and buses. That's about seven cars a minute. I don't have the figures 
on Garfield. 

Also another interesting item was that only six children from St. 
Thomas crossed 29th Street from the west going to the present school 
which indicates although we don't have a breakdown of the addresses 
where the children live. That the bulk of the children attending St. 


Thomas come from the east and that the whole group would have to come 
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across these dangerous intersections in order to reach this school at 
29th and Garfield. | 
I want to point out that in the matter of necessity that there is a 
great deal made of the condition of the school. We admit all of that it is 
terrible and something should be done about it, But the necessity for 
establishing this school has to be the necessity of the neighborhood and 
not the necessity of St. Thomas Parish and is there any necessity for 
a school in this area? Can you justify it when the Board of Education : 
figures show that there are eighty vacancies in the Oyster School and 
78 of those are being used by bringing military personnel in That's” 
the only way they could keep the school open. : sere 
CHAIRMAN SCRIVENER: We'll recess for one hour. 
MR. HAMILTON: Mr. Chairman, Ihave just a word. 
CHAIRMAN SCRIVENER: Hold on just a minute, please. 


MR. HAMILTON: Mr. Chairman, my rebuttal will be just a 


minute. | 
One thing I neglected to ask the architect that I would like to ask 
him now. What is the estimated cost of this butlaing? 
MR. COLLINS: $350,000. eerie eee 
MR. HAMILTON: Now I would like to ask everybody in this 
room who lives in Woodley Hill area and’ ‘was not asked by the Association 
to join in opposition to please rise? : ; 


Thank you very kindly. 
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Now at the time that we were here the last time Mrs. Smethurst | 


asked for (a) a traffic consultant and (b) a real estate expert. I should 
like to point out to you that neither of those two alleged experts are here 
to testify. Isubmit, gentlemen, that we have made a complete and 
adequate showing that this school is reasonably necessary and convenient 
to the neighborhood. I don't know how you define neighborhood either, 

but obviously it is infinitely greater than this little sector called Woodley 
Hill, There is no doubt that these children come from these immediate 
areas and that we need a school there very badly. I won't go into any . 
discussion of the old school, but I think it is self-evident that there isa 
demand for education and education must progress and a school has got 

to be built otherwise our entire education system will slide down hill. 

Now as far as we are concerned we have the burden of proof admittedly 

of showing that the school so placed on this property would not be objection- 
able to adjoining nearby property because of noise, traffic, number of 
students or otherwise objectionable conditions. I submit to you that the 
record is evident that there will be less traffic when the school is moved 
there, if this Board agrees to it, than at the present location. We have 
bad no discussion whatsoever from the other side as to what the traffic 
conditions are at 29th and Woodley Road where there is more of a problem. 
As far as noise is concerned I submit to you gentlemen, that the presence 


of the sisters at this location would make this an infinitely less noisy 
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location than at the present time because they are there to supervise 
and they will supervise the children, The number of students I can give 
you my assurance I don't know how many children can be squeezed into 
this particular building, but we are advised that the maximum number 
of children of the school will be three hundred. I can't believe that there 
are any other objectionable conditions that might be noted.” To be per- 
fectly honest and frank with you if I were immediately adjacent to'the 
school I would oppose it. I can understand the feelings of people like 
General Johnson and others who reside immediately across the street 
from it. But on the other hand we've got to give and have the interest 
of the entire community to serve and if somebody is hurt a little by the 
establishment of a school there there are many countless of others that 


would profit immeasurably by it. 


- That's all, gentlemen, thank you very much for your time and — 


patience. ak | 
(Thereupon, the Board of Zoning Adjustment recessed at 


1:10 p.m. to reconvene at 2:15 p.m. the same day.) | 


Harry M. Hull, Clerk Filed January 5, 1961 


* * * * * 


WEDNESDAY, JULY 20, 1960 


* * * * * 
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CHAIRMAN SCRIVENER: Very well, the Secretary will read 
the notice of Appeal No. 5841. 

THE BOARD THEN TOOK UP THE REGULAR AGENDA. 

MR. CHASE: (Reading) "Appeal No. 5841 -- Appeal of the 
rehearing of the appeal of Patrick A. O'Boyle, Roman Catholic Arch- 
bishop of Washington to erect a parochial school for St. Thomas the 
Apostle Church at northwest corner of 29th Street and Garfield Street, 


Northwest, lot 811, square 2113 --" 


CHAIRMAN SCRIVENER: We have called the time for fifteen 


minutes for each on this. 

MR. HAMILTON: May it please the Board, my name isdoin 
L. Hamilton and I am appearing here for the appellant. I should like to 
request at this time that all the evidence adduced at the original hearing 
be incorporated in the record of this hearing. 

CHAIRMAN SCRIVENER: That will be done. 

MR. HAMILTON: At the main hearing of this Board I moved 


that this Board -- moved for a modification of its order. I said to the 
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Board at that time and I state now that the requirements of thd Board 
which limit the school to kindergarten and from grades one to'six is not 
only unrealistic but imposes an undue hardship upon the school For 
this reason I say that to the Board. The school has no kindergarten. 
In the parochial school system there is no junior high school. As a 
consequence children finishing the sixth grade will have no school in 
which to go and as I understood the Board's findings and its opinion it 
was my thought that the Board had in mind of -- that perhaps the size 
of the area was not sufficiently large enough to accommodate a school. 
300 which it was testified woul be the maximum number of paplis: I 
therefore suggested to the Board and I suggest now that if the Board 
sees fit to modify its order to allow the school to have grades one 
through eight that it be limited to 250 pupils. 
Now Mr. Collins, the architect, who designed the plans that 
were submitted to you at the hearing held in March and who is the 
architect of the plans that were submitted subsequent thereto is here at 
the present time and I would like him to very briefly explain to the 
Board just what is embraced within the set of plans that have been filed 
with the Board. | 
Mr. Collins, would you explain very briefly what is eee 


within the plan? ! 


MR. COLLINS: Should I give my name and address|? 
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CHAIRMAN SCRIVENER: Please do. 
MR. COLLINS: Richard Collins, 150 Glenmont Road, Silver 
Spring, Maryland. 
I think you have a copy of the plans in front of you, Mr. Chair- 
man. Would you like to take these? 
(PLANS PASSED UP TO THE BOARD FOR EXAMINATION) 
MR. COLLINS: _ This is 29th at this point and Garfield over 


CHAIRMAN SCRIVENER: Maybe the best thing would be to 
hand it down there and speak from there. 

MR, COLLINS: Surely. : 

MR, HAMILTON: I think if you will just hold it this way, sir, 
so that we will all see and explain very briefly -- 

MR. COLLINS: Well, what is proposed is that on 29th the 
main entrance to the Building here and under these three cuts there is. 
sufficient space. It would be a little below grade at this end and just 
about at grade on this end as shown on the elevation. There would be 
five classrooms along in there and one would be on the inner court. . The 
children would then go out in this direction and the larger children 


would go out on this main playground and the smaller children would play 


over here with a wall at this point. | 
CHAIRMAN SCRIVENER: | What kind of wall? 
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MR. COLLINS: We propose a brick wall here. This is the 
29th Street side. mage mee a 
MR. WATTAWA: May we see a copy of the plans? | 
MR. HAMILTON: If the Board please I submitted a copy of | 
these plans to the opposition. = ve 
We'd be very happy for them to look at it, but we would like that 
copy back. 


MR, SCHWAB: Mr. Collins, did these new plans contain all 


the units that were in the original plan? 
MR. COLLINS: Yes, they did. 
MR. SCHWAB: Merely putting in one building having -- 
and a two story building ? : 
MR. COLLINS: That's correct. 
MR. SCHWAB: Nothing added? 4 
MR. COLLINS: We've added nothing. Asa matter of fact if 
we limit the appeal to 250 students we have sacrificed --— 
MR. DAVIS: The same number of classrooms? 
MR. COLLINS: The same number of classrooms. 
MR. HAMILTON: May it please the Board the Monsignor is. _ 
here and if you have any questions you would like to ask otherwise I 
would like to remind the Board that we have fifteen minutes on each side 


and that completes our part. _ naires | 
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MR. WATTAWA: May Lask, Mr. Collins, if these plans 
dealt with this morning are the original plans or the plans later 
submitted ? 

MR. HAMILTON: These plans -- I will answer that question. 
may it please the Board, these are the plans that were submitted to the 
Board after the hearing. At the same time I furnished a copy of these 
plans to Mrs. Smethurst who was then the counsel representing the 
opposition. 

UNIDENTIFIED WITNESS: Are those the plans that you are 
proposing now? 

THE REPORTER: Your name please? 

MR. HAMILTON: That is correct. 

CHAIRMAN SCRIVENER: Have you anything to say in 


opposition ? 


MR. WATTAWA: Mr. Chairman and Members of the Board 


my name is John Wattawa. I am an attorney at law. I am appearing 
here on behalf of the Woodley Hill Area Home Owners Association 
in opposition to this appeal. 

In view of the time limitation which has been set for the rehearing 
I intend to confine myself to the submission of documentary material for 
the record and the Board's consideration. 


Now this area has a background of proceedings before the Zoning 
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Commission and the Board which I believe has relevancy here, 
In 1950 a request was made for a rezoning from its restricted 
residential status of the undeveloped portion of the area west of 29th 
Street, boynded by Cleveland Avenue, Cathedral Avenue and 31st Street. 
That was in Number E.D. 262706. This request was denied by the 
Zoning Commission on December 18, 1950, following a report from the 
Zoning Advisory Council. Then on December 19, 1951, the Zoning 
Commission again denied a request for a rezoning from restricted © 
residential status of such undeveloped portion of the area, following 


two majority reports and one minority report of the Zoning Advisory 


Council. The number of that second matter was E. D. 262706-1 and 
the correlated appeal was 3106. As the contents of these reports bear 
upon issues in the instant matter, I wish to submit for the record and 
for the Board's consideration photostats of the following in the above 
proceedings or rezoning. First of all the reports of the Zoning 
Advisory Council of October 31, 1950. Second, a letter December 19, 


1950 from the Zoning Commission to Mr. James C. Wilkes who 
represented the applicants. Third, a report of the Zoning Advisory 
Council of Oct ober 30, 1951. Fourth, -a minority report of the Zoning 
Advisory Council of October $1, 1951 and then a supplementary majority 
report of Zoning Advisory Council and finally a letter of January 9, 1952 


from the Zoning Commission to Mr. Wilkes who represented the applicants. 
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These letters to Mr. Wilkes referred to the Council's report as 
a basis for its decision, transmitted copies, therefore, I would like to 
put these copies in for the record as a part of the same. 

I have given copies of these -- all of these to Mr. Hamilton. 

Now in the Board's order of May 24, 1960 in the instant appeal, 
reference is made to'the Maret School. On June 13, 1951 in Appeal No. 
2960 before this Board Maret was granted a special exception for 
maintenance of a private school in the area but the Order was hedged 
with safeguards to protect the nearby neighborhood area. As the situa- 


tion with respect to the Maret School assumes importance in this case, 


I wish to submit for the record a certified copy of the Board's order i 


granting the special exception to Maret and I am handing Mr. Hamilton 
a copy. 

On June 14, 1960 the Zoning Commission entered an order - 
deleting subparagraph "en of Section 3101. 42 of the zoning regulations. 
Such action was taken on the recommendations in the Report of June 1, 
1960 of the Zoning Advisory Council. The reasons for the recommenda - 
tion are contained in the report. AS the deletion of the subparagraph 
may have relevancy in the instant appeal I should like to have the copy 
of that report in the record and here is a copy of it. Iam giving Mr. 
Hamilton a copy. also. 

Finally, I should like to submit a memorandum of the Woodley 
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Hill Home Owners Association and in opposition to the appeal. The 


memorandum in opposition is both legal and factual and carrids three 
exhibits. First there is a comprehensive further report attached to the 
exhibit; a report from Mr. Rogers, the architect; tabulation of the 
traffic count for the intersection of 29th and Garfield Streets near 
which the proposed institution would be located and the traffic! counts 
having been taken by Mrs. Cornu and there is an expert opinion by a 
Mr. Frederick A. Marsteller, a local realtor of lengthy experience in 
the area with respect to the effect which the proposed installation would 
have on Woodley Hill property values. 
If I may be permitted to do so I would like to have the briginal 
placed on the record -- | 
MR. HAMILTON: May it please the Board, I would like at 
this time to object to any evidentiary matters that may be placed and he 
refers to Mr. Marsteller and someone else and I have not had the 
opportunity and will not have the opportunity to cross-examine these 
witnesses. If this Board should consider this evidence and absent my 
right to criticize it and to examine the witnesses it would constitute a 
violation of the due processes of law. 
CHAIRMAN SCRIVENER: Why wouldn't you have the witnesses 
here to testify, Mr. Wattawa? 


MR. WATTAWA: Pardon me? 
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MR. SCRIVENER: Why don’t you have the people here to 
testify ? 


MR. WATTAWA: Because this Board limited me to fifteen 


minutes and I can’t present much evidence in fifteen minutes. There- 


fore, I thought it best'to put it in the form of documentary evidence or 
material. 

CHAIRMAN SCRIVENER: Well, don't you think that Mr. 
Hamilton has a rather good point? . 

MR. WATTAWA: Well, I think Mr. Hamilton may have the 
right. I think that the Board should give him time to look this over 
and submit something in opposition. 

MR. HAMILTON: I want the right to cross-examine the 
witness as is a right insured to everyone by the Constitution of the 
United States. 

MR. WATTAWA: Well, there was a lot of material sabmitted 
here that a -- 

MR. HAMILTON: We should have that right, Mr. Chairman. 

MR. WATTAWA: Then I would like to have time set for 
another hearing. 

CHAIRMAN SCRIVENER: _I don't think the Board is going to 
vote for another hearing. 


MR. WATTAWA: ThenTI'll submit what I have now. Mrs.. Cornu? 
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THE WITNESS TAKES THE STAND. 
MR. WATTAWA: Mrs. Cornu, would you state your full 


name, please? 


MRS. CORNU: Mrs. Cornu. 

THE REPORTER: How is that spelled, please? 

MRS. CORNU: C-O-R-N-U. 

MR. WATTAWA: What is your address? 

MRS. CORNU: 2857 - 29th Street. 

MR. WATTAWA: Now, Mrs. Cornu, is that at the intersec- 

tion of 29th Street and Garfield Street? . | 
MRS. CORNU: Right on it. | 
MR. WATTAWA: _ Did you make a traffic count of passing 

treffic at the intersection of these two streets within the last ten days? 
MRS. CORNU: 1 did. | 
MR. WATTAWA: _ I show you a tabulation of what proports to 

be a tabulation of those counts and ask you whether or not this correctly 

reflects the observation of the traffic at this point? 
MRS. CORNU: They are perfectly correct. 
MR. WATTAWA: nd you have accompanied that count with 

an affidavit is that correct? _ 
MRS. CORNU: Correct. 


_MR. WATTAWA: And what is the date of the affidavit 
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MRS. CORNU: Well, it was signed on:Monday. 

MR. WATTAWA: duly 18, 1960? 

MRS. CORNU: Yes. 

MR. WATTAWA: _ I should like to introduce the affidavit of 
Mrs. Cornu with the attached tabulation as a part of the record and 
attach my memorandum which I am submitting. 

MR. HAMILTON: _ If the Board please, I object on the same 


grounds. He's just doing the same thing now which the Board has 


precluded him from doing. Introducing documentary evidence. I haven't 


had a chance to examine this. 

MR. WATTAWA: Well, the witness is here. 

MR. HAMILTON: Well, let me have the tabulation. 

MR. WATTAWA: Wait, a minute and I'll give you a copy of 
the tabulation. 

MR. HAMILTON: Thank you, sir. 

CHAIRMAN SCRIVENER: I don't know that it makes any 
difference, but the Board has no idea what this is all about. 

Would you ask Mrs. Cornu to tell us in a few words what this is 
all about? 

MR. WATTAWA: What does your tabulation show? 

MRS. CORNU: It shows a quantity of cars rather unusual 


going in the street at the time that the children would be around -- to 
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and from the church and constitute a danger. It's extremely dangerous. 


CHAIRMAN SCRIVENER: Well, I think that everyone on the 


Board is quite familiar with that area and one of the members! of the 


Board lives right -- 
MRS. CORNU: Yes, but we wanted you to have the proof of it. 
CHAIRMAN SCRIVENER: Well, I think we've gotten| pretty 

much what your point is. Your point is that there is a lot of traffic 

there certain hours of the day. | 

MR. WATTAWA: You want to get the precise number of cars 
too during the morning hours. 

CHAIRMAN SCRIVENER: Go ahead. It's your fifteen minutes. 

MR. HAMILTON: May I ask one question with permission of 
the Board? 

CHAIRMAN SCRIVENER: Yes. 

MR. HAMILTON: Mrs. Cornu, you are a member of the 
Woodley Hill Home Owners Association? 

MRS. CORNU: Iam. 

MR. HAMILTON: Are you aware of the fact that your pre- 
ceding counsel has -- Mrs. Smethurst -- has employed a traffic 
consultant to make a study of this intersection? 

MRS. CORNU: Yes. 


MR. HAMILTON: Do you know what the results of that study 
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MRS. CORNU: _ She knows the results. 

MR. HAMILTON: And it was never introduced into evidence 
was it? 

MRS. CORNU: Well, I don't know anything about that. 

MR. HAMILTON: _ I have no further questions. 

MRS. CORNU: MayIgo then? Do you want me, Mr. Wattawa? 

MR. WATTAWA: No, thank you. 

I don't recall that a traffic expert, was employed by our 
organization, Mr. Chairman. I don’t think it was done and certainly 
no bill was presented for such services and I'm the Treasurer and know. 

CHAIRMAN SCRIVENER: We'll. leave that to the experts. 
Are you trying to make the point that there is a lot of automobile traffic 
there and it will be a hazard to the children? 

MR. WATTAWA: Yes, indeed, there is a great congestion of 
traffic at that point because you have 29th and Garfield Street intersect - 


ing at that point. Now 29th Street beginning from Cathedral Avenue 


going down to Cleveland Avenue is a through highway and between 8 and 


9 in the morning they proceed down there with a great deal of speed and 
there is also a distinct elevation -- a drop in the grade. The grade from 
Cathedral Avenue or from Garfield Terrace down to 29th drops down 
very considerably so that there is an additional traffic -hazard. 


Now Mrs. Corau's tabulations show I think it was Thursday of 
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last week as many as 1100 cars passed down 29th between the hours of 


8 and 9 in the morning. 
MR, SCHWAB: May [ask this question? Would the sg siaas 
as submitted and I am of the understanding that the granting of this 
rehearing was to give you a chance to discuss the new plans. Would 
the plans -- the new plans -- as submitted have less or more traffic 
than the old plans have? | 
MR. WATTAWA: I think the hazard remains just the same. 
Furthermore, the way that hazard -- the way the children might be 
protected from that would be by putting up some protection up there at 
29th and Garfield Street; but that in turn would slow that through-traffic. 
That takes the load off and if any protective measures were put there that 


would shut off that traffic on 29th Street and add to the burden on 
Connecticut Avenue. | 
CHAIRMAN SCRIVENER: Can we have some quiet in here. The 
noise from outside is bad enough. | 
MR. WATTAWA: The only other letter that I have here.is 
from: Mr.. Marsteller -- 
MR. HAMILTON: Objection may it please the Board. 
MR. WATTAWA: If the Board doesn't want to receive that 


then I would like to hand in my memorandum nevertheless. 


CHAIRMAN SCRIVENER: We're going to put the affidavits in 
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the file, but subject to Mr. Hamilton's objection andfor that reason I 
rather doubt that we're going to read them. 

MR. WATTAWA: Well, it's not an affidavit. I's just a 
letter from Mr. Marsteller. I hand’ up five copies for members of the 


Board. 


MR. HAMILTON: May it please the Board I would like at 


this time to object to the handing in of the memorandum that it refers 
to the very evidence that this Board has indicated that it's going to 
exclude. It is not proper I submit to the Board to introduce evidence in 
the form of affidavits, petitions and such with no opportunities to 
examine the witnesses. This memorandum refers to the statement of 
Mrs. Cornu and I haven't had an opportunity to examine and refers to 
the traffic count. We're -- we have no testimony on traffic count. I 
submit that it is not a proper memorandum and I do not propose to 
answer it and I move that these exhibits and attached memorandums be 
stricken and the memorandum itself be stricken. 

MR, WATTAWA: Mrs. Cornu was here and subject to 
examination, 

CHAIRMAN SCRIVENER: So far as I know Mrs. Cornu. only 
testified to two things. She testified that she made an affidavit and 
number two there was rather heavy traffic. 


MR, WATTAWA: Yes, that's right. That's insofar as her 
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results are contained in this tabulation. I might say that I had/|intended 
to submit other than documentary form of evidence but with the time 
restriction placed upon me I can't present it in a few minutes. 


CHAIRMAN SCRIVENER: Well, lets not talk about fifteen minutes. 
There has been four hearings on this case. | 
I think you have two minutes. 

UNIDENTIFIED WITNESS: I want to move that we be given an 
opportunity to have a full hearing on these new plans which there has been 
no hearing on and obviously that can't be done in fifteen minutes. 

CHAIRMAN SCRIVENER: Mr. Hamilton, did you provide a set 
of these plans to -- 

MR. WATTAWA: After the hearing. 

CHAIRMAN SCRIVENER: When was it? 

MR. WATTAWA: He -- the hearing took place March 23, 1960. 


Then he came in on April 11 with these new plans and we have|never had 


any hearing on these new plans. 


MR. SCHWAB: You haven't used one minute of your fifteen 


minutes to discuss these plans -- not one minute. That's what we're 

here for as I understood it. | 
MR. SIMPSON: Simpson of 2813 - 29th Street, Northwest and I 

move that we be given an opportunity to be given a full hearing on the 


plans that are now before the Board on which we have had no hearing. 
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We're given only fifteen minutes to present opposition to this which there 


is no hearing. Now -- 

MR. SCHWAB: Yes, but -- 

MR. SIMPSON: Now let me finish. Obviously in fifteen minutes 
we could not present it with all the ramifications to this problem. I 
say that if you give an order on the basis of this hearing you violate 
the due process and we have not had any reasonable opportunity to deal 
with this problem which obviously will decrease the value of the 
property in the area. 

I submit that if there is any violation of due process it would be 
an approval of this new plans without added opportunity to oppose this. 
new plan and we'll furnish witnesses for cross-examination and be glad 
to. 

MR. WATTAWA: Mr. Chairman and Members of the Board we 
had no idea that this plan was going to be presented and Mr.. Hamilton 
presented plans with his original appeal that was back in February of 
this year. Then the hearing on March 23, 1960 was held on those plans 
then they came in on April 11, 1960 with the so-called alternate plans 
which he presented out here this morning. 

CHAIRMAN SCRIVENER: I am going to ask again. When did 
you receive a copy of these plans? A week ago? Aday ago? A month 


ago? 
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MR. WATTAWA: No, I received a copy about the time that we 
filed a motion for a rehearing. 
CHAIRMAN SCRIVENER: Well, have you had them for a week, 
or day or month, I don't know. 


MR. WATTAWA: He gave Mrs. Smethurst copies. © | 
CHAIRMAN SCRIVENER: I mean how long is it that you have 
had knowledge of these plans? 
MR. SIMPSON: The plans got to us sometime ago but [the point 
that we're trying to make is that fifteen minutes is not adequate to 
bring in witnesses for cross-examination and we say we ought to have 
an opportunity to deal with these plans. 
CHAIRMAN SCRIVENER: I understand your request. I only 
say this. That in the time allotted to you you didn't say anything about 
the plan at all. | 
MR. WATTAWA: No, we didn't know the plan here was going 
| 


to be presented. He didn't tell us before the plans he was going to sub- 


mit as a matter of fact he said that these plans were not really submitted 
| 


but were merely presented in case the Board should -- shouldn't exactly 
go along with the others. 
MR. HAMILTON: Mr. Chairman, I -- 


CHAIRMAN SCRIVENER: Don't you think if you told Mr. 


Hamilton last week that you wanted the plans -- 
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MR. CLOUSER: How long have you had a copy of the Board's 
order ? 

MR. WATTAWA: The Board's order of March 23, 1960? 

MR. CLOUSER: The last one out. Yes. 

MR. WATTAWA: The Board entered several orders. You 
mean -- 

MR. CLOUSER: The order which referred to this new set of 
plans. 

MR. WATTAWA: Oh, no. The order didn't refer to any particu - 
lar set of plans. In the Board's order of May 23, 1960 the Board 
apparently rejected the original plans and took no notice of these alternate 
plans, but set up an arrangement itself. 

MR. CLOUSER: But that was a single building was it not? 

MR. WATTAWA: Single building. That's right. 

MR. CLOUSER: _And the one on record was a two story building? 

MR. WATTAWA: Yes, sir. 


MR. SCHWAB: Did you have any reason to believe that Mr. 


Hamilton would give you one set of plans and then bring another set of 


plans in here? 
MR. WATTAWA: Oh, no. No. 
MR. SCHWAB: Well, why didn't you prepare yourself to come 


and talk about the plans then if you had fifteen minutes. 
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MR. WATTAWA: We didn't know he would present thobe plans. 
CHAIRMAN SCRIVENER: I think you have a couple of minutes 
left, Mr. Hamilton. 
MR. HAMILTON: I'm not even going to use that, Mr. |Chairman. 
I would like to point out for the benefit of the opposition that the Board's 
order requires the final plans to be approved by this Board. These are 
preliminary plans and we recognize and they should recognize that the 
Board is going to make every effort to protect the interest of the objec- 
tors as best they can. Now there is one thing in the Board's order that 
I would like to call to your attention that I don’t think this Boatd really 
intended and that is the fact that the entire area shall be enclosed with 
a chain-link fence. I don't think this Board intended that there should 
be a chain link fence across the 29th Street area and the driveway. 
We are ready to meet the requirements in the Board's order, |but I 
don't believe that was really the intention of the Board that the Board 
would want a chain link type of fence across the front of the school. 
I have nothing further, gentlemen. Thank you very much. 
May it please the Board I am not going to file an memorandum in 
opposition to the memorandum of Mr. Wattawa. | 
CHAIRMAN SCRIVENER: I guess that concludes -- | 
MR. SIMPSON: We will take an exception to your refusal to 


consider other evidence and that we were given only fifteen minutes for 
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cross-examination and feel this is an unfair way of handling this impor - 
tant matter. 

CHAIRMAN SCRIVENER: Remember cross-examination doesn't 
come out of your fifteen minutes. 

The Board will take it under consideration and everyone will 
be notified. 

MR. SIMPSON: If the ruling is adverse we're being deprived 
of due process of law and it is a very serious situation. 

CHAIRMAN SCRIVENER: Thank you, sir. 

The Secretary will read the notice of Appeal 5973. 

MR. CHASE: ’ (Reading) "Appeal No. 5973 -- Appeal of Leroy 
H. Brown for a variance from the use provisions of the R-4 District 
to permit use of basement as an architect's office at 1832 North Capitol 
Street, lot 55, square 3110 --" 

CHAIRMAN SCRIVENER: Yes, sir. Would you give your name 
and address to the reporter, please? 

MR. BROWN: Mr. LeRoy Brown, 1832 North Capitol Street. 
Iam requesting to -- 


CHAIRMAN SCRIVENER: Hold on just a minute please. If we 


put that up at the end the witnesses face this way I think they could hear 


you much better because the noise with those jack-hammers sounds 


pretty bad. 
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| 
MR. BROWN: This is for permission to use the basement of 


1832 North Capitol Street for an office -- 
MR. CLOUSER: You're going to have to speak up for us to hear 

with that noise outside. 
MR. BROWN: I have established my office at 1832 North Capitol 

in 1951 and at that time for a home occupation. I was called in for an 


occupancy permit which I didn't have so 


* * * 


Harry M. Hull, Clerk Filed January 5, 1961 


BEFORE THE BOARD OF ZONING ADJUSTMENT 
OF THE DISTRICT OF COLUMBIA : 


IN THE MATTER OF THE APPEAL OF : 


ST. THOMAS APOSTLE PAROCHIAL SCHOOL : APPEAL NO. 5841 


TO ERECT A SCHOOL AND OTHER BLDGS.: 
OPPONENTS EXHIBIT NO. 3 


STATEMENT OF ASSESSED VALUE; ANNUAL TAXES 
AND ESTIMATED CAPITAL INVESTMENT OF HOMES 
IN NEARBY WOODLEY HILLS 


Assessed Value Annual Taxes 


GARFIELD STREET - 12 Houses $ 306, 377. 00 $ 7,046. 70 
(29th St. to 31st St. N.W.) 


GARFIELD TERRACE - 19 Houses 559, 264. 00 12, 836. 06 
29TH PLACE - 16 Houses 318, 957. 00 7, 336. 08 
TOTAL $1, 184, 398. 00 $27, 245. 84 
4 
ESTIMATED CAPITAL INVESTMENT 
GARFIELD STREET: 


8 Houses at $60, 000 480, 000 
3 Houses at $75, 000 225, 000 
1 House at.125, 000 125, 000 $ 830, 000. 00 


GARFIELD TERRACE: 
19 Houses at $72,000 $1, 368, 000. 00 $1, 368, 000. 00 


29 PLACE: 
16 Houses at $47, 500 752, 000 752, 000. 00 


TOTAL $2, 950, 000. 00 
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GARFIELD STREET, N.W. ASSESSED VALUE ANNUAL TAX 
(29th Street to 31st Street) : 


Square 2113 - Lot 24 16, 052. 00 369. 20 
Square 2113 - Lot 103 26, 920. 00 619. 16 
" 25, 272. 00 581. 26 

26, 010. 00 598. 24 

24, 600. 00 565. 80 

23, 974. 00 551. 40 

24, 312. 00 559. 18 

24, 801. 00 570. 42 

39, 625. 00 911. 38 

30, 701. 00 706. 12 

22, 531.00 518. 22 

21, 579. 00 496. 32 


306, 377. 00 $ 7,046.80 
GARFIELD TERRACE 


Lot 95 30, 816. 00 
Lot 81 28, 262. 00 
Lot 80 30, 023. 00 
Lot 79 26, 772. 00 
Lot 78 28, 641.00 
Lot 77 25, 004. 00 
Lot 76 26, 994. 00 
Lot 74 38, 892. 00 
Lot 73 (Land Only) 5, 431. 00 
Lot 72 39, 442. 00 
Lot 71 44, 943. 00 
Lot 58 25, 802. 00 
Lot 57 25, 559. 00 
Lot 56 24, 518. 00 
Lot 55 26, 009. 00 
Lot 54 26, 525. 00 
Lot 53 23, 998. 00 
Lot 52 25, 203. 00 
Lot 51 27, 138. 00 
Lot 50 29, 292. 00 


559, 264. 00 


ASSESSED VALUE ANNUAL TAX 
29TH PLACE 


15, 450. 00 355. 36 
14, 850.00 341. 56 
15, 950. 00 366. 86 
17, 350. 00 399. 06 
17, 350. 00 399. 06 
18, 950. 00 435. 86 
- 18, 050, 00 415, 16 
20, 513. 00 471. 80 
- 21,013. 00 483. 30 
23,075.00 530. 72 
20, 255. 00 465. 86 
20, 245. 00 465. 64 
22, 186. 00 519.28 
22, 340. 00 513. 82 
18, 100. 00 416. 30 
33, 280. 00 765. 44 


318,957.00  $ 17,336.08 


a a 


. 


Harry M. Hull, Clerk Es e BS Filed January 5, 1961 


OPPONENTS EXHIBIT NO. 4 
COPY COPY 
Board of Educationof the District of 
Columbia 
Franklin Administration Bldg. 
13th and K Streets, N. W. 
Washington 4, D. C. 
February 26, 1960 
Mrs. Louise R.. Smethurst 
1511 K Street, N. W. 
Washington, D. C. 
Dear Mrs. Smethurst: 
At the direction of Mrs. Phillips, Iam giving you below the 


information which I understand you wish: 
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It is a policy to try to obtain five acres of ground for an elemen- 
tary school which was a recommendation in the Strayer Report. 

As of February 4, 1960, there wasan enrollment of 268 pupils 
in the Oyster School. The capacity of the Oyster School is 270. As of 
February 4, 1960, the enrollment of the Eaton School was 328 pupils. 
The capacity of the Eaton School is 520. | 

The Oyster School has 78 pupils living outside of the Breet 
boundary of that school. There are 20 children at the Eaton School who 


live outside the boundary of that school. 


The boundary of the Eaton School located at 34th and Lowell 


Streets, N. W., is as follows: 
Junction of Rock Creek Park and Cathedral Avenue, 
N. W. , along Rock Creek to Quebec Street, Quebec 
Street from Rock Creek Park to 39th Street, 39th 
Street from Quebec Street to Hamilton Circle and 
Massachusetts Avenue, Massachusetts Avenue from 
Hamilton Circle to Observatory Circle, around 
Observatory Circle to 34th Street, 34th Street to 
Cathedral Ave. , Cathedral Avenue to Rock Creek 
Park 


(Boundary streets optional between areas concerned) 


138 


The boundary of the Oyster School, located at 29th and Calvert 


Streets, N. W., is as follows: 


Starting at Rock Creek Drive and Connecticut Avenue, 


N. W. , across the bridge to Kalorama Road, 
Kalorama Road to. Columbia Road, Columbia Road to 
Adams. Mill Road, Adams Mill Road around the 
National Zoological Park and back to. Cathedral 
Avenue, Cathedral Avenue to 34th Street, 34th Street 
to Observatory Circle, Observatory Circle to 
Massachusetts Avenue to Rock Creek Drive, Rock 
Creek Drive to Connecticut Avenue, N. W. 

Very sincerely yours, 

ELSE Z. WATKINS 

Executive Secretary 

Board of Education 


EZW:nh 
* * 


Harry M. Hull, Clerk Filed January 5, 1961 


OPPONENTS EXHIBIT NO. 5 


EXCERPTS (PHOTOSTATIC) FROM "THE REPORT OF A SURVEY 
OF THE PUBLEK SCHOOLS OF THE DSTRICT OF COLUMBIA", 


SUBMITTED BY GEORGE D, STRAYER, 1949 
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REPORT OF SURVEY OF THE PUBLIC SCHOOLS OF D.C. 
RECOMMENDATION THAT OYSTER SCHOOL BE CLOSED 


Recommendations 
1. That a second story be added to the Kenilworth building. 
2. That an eight-room addition be made at Davis and the police 
station now on the school site be removed. 
3. Raze Benning (old) leaving only the new eight-room unit. 
4. Construct a new 12-room expansible school to serve the 
River Terrace area. 


Table 81 - Zone 4 


aaa Capacity Sony 
: us (+ 


+ 230 
+ 195 
+ 188 
+ 169 
- 36 
- 97 
- 136 
+ 166 
+ 115 


ee EE <7" 


J. Access to park areas available. 2 Net. 


Seven of the nine buildings in this zone scored in the two higher 
| 


groups. Cook (score 475) and Janney (score 446) are the exceptions. 
All buildings except Hearst, Janney, and Lafayette have a surplus 


capacity. 
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The white school population in zone 4 has dropped approximately 


11 percent since 1939. There is no apparent need for additional school 


housing in the foreseeable future. 
Recommendations | 

1. That Oyster School be closed and the pupils transferred to 
Adams and Eaton. There is enough surplus capacity in either school 
to absorb all of the enrollment now in the Oyster School. This should 
be done in the interest of better school organization. and economy, even 
if school bus transportation is necessary. This recommendation is 
conditioned upon what happens in the matter of elementary school 
enrollment in the area. Should the enroliment incident to the impact of 
the rising birth rate increase rapidly the coatinnad operation of the 
Oyster School may be justified. | _ ee 

2. That some pupils be transferred from Lafayette, where 
there is a shortage of 136, to Murch, were there is a surplus of 166. 

3. That division offices be removed from the Murch to the - 


Oyster School. 
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Table 82. - Zone 5 


240 + 23 
480 ; +150 
360 |; +179 
oe oe @ © bb eo te ee 
780 | +578 
| +93 
Access to park areas available. 
2 Annex to former Powell Junior High School; not scored. 


LOWER SCHOOL ENROLLMENT IN NORTHWEST AND 
GEORGETOWN AREAS DUE TO OLDER POPULATION 
WHOSE CHILDREN HAVE PASSED PUBLE SCHOOL AGE 
SCHOOL HOUSING IN THE DSTRICT OF COLUMBIA 
. . centration of population in these areas has resulted in great over- 
crowding:: The families in these areas are largely in the middle income 
bracket and are younger people with children of school age. In the 
| 
northwest and Georgtown areas, on the other hand, many of the © 


families are in the upper or high middle income bracket and are, 


commonly, older people whose children have passed public school age. 


| 
It is on this account that many of the schools in this area enjoy the 
si | 


advantages associated with smaller classes. 
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dara MINIMUM PLAYGROUND AREA - 
: ELEMENTARY SCHOOLS 


Table 181. - Elementary school - Recommended facilities for physical 
education and ‘recreation - Minimum, desirable playground 


area, 3.5 acres 


Minimum | 
Type of area Activities size Surface 
(square 


: feet) : 


“Field games... Softball, soccer, 63, 000 TUT sce See 
touch football, 
speed ball, track, 
and field, horse- 
shoes. 


Multiple use paved Basketball, tennis, 33,000 Resilient type of 
area........ volley ball, paddle : bituminous, concrete, 
tennis, handball. or bituminous 
concrete. 


Apparatus play for Play on balance 10, 000 Turf. Tan bark 
general use enclos+ beam, junglegym, under apparatus. 
ed by low fence. . horizontal bars, 
; seesaws, slides, 
swings. 


Small children’s Appartus play. 10, 000 Tan bark under 
area enclosed by Water pidy. . -apparatus. Turf. 
fence with gates... 


1 in addition to above, this area can be used for badminton, 
croquet, field ball, field hockey, ring tennis, kite flying, 
relays, circle games, and other team games. 

2 In addition to above, this area can be used forbadminton, 

shuffleboard, hop scotch, roller skating, dancing, circle, 
and mass games. 


Type of area 


EQUIPMENT 


FIXED 


MOVABLE 


i R 


Field games. . . 


Multiple use 
paved area... 


Apparatus play . 
for general use 
enclosed by 

low fence .... 


Small children's 
area enclosed 
by fence with 


Hooded backstop 
cinder track 50 by 
5 yards; high jump 
area; broad jump 
pit; courts. 


Regulation courts 
with posts. Wall 
for handball and 
tennis practice. 


Balance beam, 

jungle gym, hori- 
zontal bars, see- 
saw, slide swings. 


Small jungle gym, 
sandbox, seesaw; 
slide, swings. 


Home plate, 
pitchers plate, 
goals in 
sleeves; high 
jump standards. 


Backboards on 
standards in 
sleeves. 


. Drinking 
fountain 


a 


IMPORTANCE OF PHYSICAL & RECREATIONAL ACTIVITY 


SCHOOL'S RESPONSIBILITY - JUNIOR HIGH LEVEL 


SCHOOL HOUSING IN THE DISTRICT OF COLUMBIA 


School sites--Senior and junior high schools 


In view of the fact that the modern secondary school program 


on both junior and senior high school levels includes responsibility for 


the physical development and the recreational activity of the youth in = - 


this age group, the school site has become an important factor in 


| 
meeting this responsibility--so important that the prevailing minimum 


144 


standard ‘ advocated by authorities in the field and practiced by school 
systems wherever possible is as follows: 7 | 
Senior high school minimum site, 20 acres. 
Junior high school minimum site, 15 acres. 

It is recognized that in congested cities;where school sites were 
located long before the schools assumed responsibility for recreation and 
health it is impractical to procure sites of the above minimum size. 
However, wherever possible, sites that are below these standards should 
be enlarged or access to public parks or playgrounds should be made 
available. 

While such tolerance can be afforded in the case of the older 
buidings on small sites, no tolerance should be accorded to the construc'~ 
tion of new high schools or junior high schools on such small areas as 
are shown in table 67. . 

Table 67. - Senior, vocational, and junior high schools grouped on 


basis of site--In acres 


White ee Colored 


Site area 
Senior and voca- Junior Senior and voca- Junior 


tional high High tional high High 
2.9 acres 1 Hine - - Phelps*!- ---  Francis* 
or less... 1 Stuart - Armstrong -- Garnet 
Patterson 
Langley Cardozo - ---  Randali* 
Washington 1- - Shaw 
Terrell 
Browne * 


Site area 


Jefferson * 
Kramer * 


5 to 6.9 Eliot 
acres ; Taft * 


7 to 8.9 Anacostia * Deal 
acres. Central Mcfarlan 
: Roosevelt Paul : 


9 to-40. 9 Coolidge * 
acres . Wilson 


11 to 12. 9 
acres 


13 to 14.9 
acres 


15 acres or 
more . 


* Indicates access to parks and recreational areas. ne Kae 
1 Vocational high schools. 4 


The regrettable facts with regard to size of school sites for oe 
junior and senior high schools, white and colored, in the District of © 


Columbia are revealed in the first column of this table. 


There are 16 schools listed as having a site of less than $ acres. 


Three schools are reported as having sites falling between 3 and 5 


acres; four between 5 and 7 acres; six between 7 and 9 acres; two. 
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between 9 and’ 11; one between 11 and 13; one between 13 and 15; and 
one in excess of 15 acres. : 
x : * 
Harry M. Hull, Clerk : Filed January 5, 1961 
OPPONENTS EXHIBIT NO. 6 


EXCERPT FROM "GUIDE FOR PLANNING SCHOOL 
PLANTS", NATIONAL COUNCIL ON SCHOOLHOUSE 
_ CONSTRUCTION 1958 Edition 


“THE SCHOOL SITE -- Size (P.. 22-23) 


Sites of inadequate size have been one of the primary causes af 
early school building’ obsolescence and curtailed school-community 


programs. 


In the 1953 edition of the Guide, the Council proposed minimum 
elementary school sites of five acres plus an additional acre for each 
100 pupils of predicted ultimate maximum enrollment, and a similar 
formula for secondary school sites using ten acres as the base figure. 
Experience has clearly indicated that school sites of such areaare . 
inadequate. Many school districts are exceeding these site areas, and 
are finding that larger sites result in substantial improvements in 
educational programs, community services and efficiency of operation. 
The necessity for larger sites is due to a number of trends such as: 

(1) space for outdoor teaching areas; (2) single-story structures; (3) 
single-loaded corridors; (4) campus and cluster-type layouts; (5) the 
little-school, or the ‘school-within-a-school concept of school organiza -—- 
tion; (6) consolidation af attendance areas resulting in larger schools, 
more buses, and regulations and practices requiring on-site bus loading 
and unloading; and (7) parking space for the ever-increasing number of 
teacher and pupil cars. ; 


Although more site space may not be necessary immediately the 
needs may develop soon. Experience has indicated that ultimate site 
requirements should be met with the initial site acquisition, because 
land adjacent to a new school soon becomes occupied with housing 
developments or commercial establishments. 


The size of any school site should be determined largely by the 
nature and scope of the contemplated educational program. Actual 
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layouts of the spaces needed by the various phases of the iota 
should be made. While it is recognized that for many schools much 
larger areas are preferred, ‘the acceptance of the following suggestions 
will be an improvement for many of the Schools throughout the country: 


i. For slenenae schools, it is suggested that there be. 
Pp am um of 5° acres plus ‘an onal: 
_ acre for each 100 pupils of predicted ultimate.maximum _ 


enrollment. ‘Thus, an elementary school ‘of ‘200° pupils 
would have a site of 7 acres. Bh 


2. For junior high schools, it is: aed that there be. 0 
=p @ minimum site of 20 acres plus an ‘additional "== 
acre for each 100 pupils of predicted ultimate maximum)» =~ 

enrollment. ‘Thus,’ a junior high school of 500: — nye 
would have a site of 25 acres. od! Bee onena pees 


IN THE UNITED STATES: DISTRICT COURT. 
FOR THE DISTRICT OF COLUMBIA 


RALPH ROBEY 
; and. 


KATHLEEN M. ROBEY, = 

Plaintiffs pe Se 

-v8- . . : ‘CIVIL ACTION'NO. 3863-60 > — 
JAMES E. SCHWAB, et al : Rs fs 

Defendants 

Harry M. Hull, Clerk — Filed January 5, 1961: 

AFFIDAVIT OF LOUISE R, SMETHURST. 


DISTRICT OF COLUMBIA, SS: 


was the attorney representing the Woodley Hill pies Home: Owners ..)): 
Association in opposition to the granting of an application fora special 
exception to erect a parochial school on Lot 811, Square 2113 


(an R-1 neighborhood), filed by Patrick A. O'Boyle, Roman,Catholic 
Archbishop of Baltimore, at a public hearing, to. ‘consider said. applica 
tion, held on March 23d, 1960; (2) that on April 11, 1960, while the — 


Board had the matter under consideration and before;any order had been 


handed down, counsel for applicant addressed a letter to.said Board and 
attached an alternate set of plans completely and totally different in 
design and construction from those on which-a public:hearing had been 
held on March 23, 1960, and offered said plans for the Board's approval 
instead of the plans on which thé hearing had been held; (3) that on said 
April 12, 1960 affiant immediately addressed a letter to the Board of 
Zoning Adjustment protesting the submission, ex parte, after bite 
hearing had been closed and the matter was under consideration by the. 
Board, of hearsay, and the substitution of completely « aiiecead clans 
than those included in the application and upon which the hearing had - 
been held; (4) that on April 14, 1960 counsel for, appticant-agam addressed 
the Board of Zoning Adjustment and stated his failure-to submit said 
alternate plans at the hearing was based on their higher cost, and’ 
again offered said plans for approval; that said Jeter contained no with- 
drawal of hearsay forwarded to the Board under date of “april 11, : 1960; 
(5) that by letter, dated April 19, 1960, counsel for opponents protested 


the submission of hearsay for the Board's ‘consideration after the hearing 


had been closed, and likewise protested submission of completely ~~ 
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. different plans for approval, which were ‘not made a part af the ae ee 


tion and ‘were not the subject of the hearing, “thereby deprivin OF a Sat, 


of an opportunity tobe heard and to cross-examine appitcant's: 4 et ok 


Sy 


architect thereon; that although affiant requested the! Boa as = ae a 


from the record this ex parte matter no reply to this request ee Se 

received from the Board. Photo copies of the foregoing letters : are 

attached to this Affidavit marked Exhibits 5A, 5B, 5C, and 8D.” ee 
(6) That in early October, 1960 affiant examined the eftictal 


transcript of the record filed in the atfice ofthe Board of Zoning Adjst- 
ment and ‘discovered that a large portion of the testimony of J. 
Caillouet, Jr., a witness in opposition, had been omitted; that eid 
testimony ¥ was relevant and important to substantiate opponents ‘conten 
tion that the applicant had sufficient space in its presently owned. ee 
property on 27th Street and Woodley Road, N. Ww. to accomplish the Soe 
same result sought by the special exception; that atfiant called this, 
omission to the attention of the official reporter; that ‘said: reporter | 
advised affiant in November that a missing disc had been located 
containing said omitted testimony and the transcription tenet taped 
in the official record; that this testimony was not before ‘the Board at : 
the time it handed down its order of May 24th, 1960 approving the He 
special exception, nor at the time it reaffirmed said order on’ ‘August 17, 5 


1960, {ollowing a.reheanting.on July 20th, 1960... (7) Affiant far thes a Ss 
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that Chairman Scrivener's remarks to affiant, cutting off cross- 
examination of applicant's architect as to ample parking space, were 
also omitted (T. 30); that (8) other pertinent statements of opposing 
witnesses and counsel are either omitted or incomplete, or the 
testimony distorted by punctuation which changed the meaning thereof, 
and (9) the transcript is not a complete and accurate record of the. 
testimony adduced on behalf of opponents. 

(10) Affiant further deposes and says that on December 18, 
1960 she appeared in open hearing before the Board of Zoning Adjust - 


ment and requested the Board to withhold final approval of said plans 


until February, 1961, in order to maintain the status quo of this. suit 


and preserve the jurisdiction of the Court to determine the legality of 
the Board's action; that counsel for the applicant opposed this request 
and stated that if the Board did not act he would institute mandamus 
proceedings to compel them to do so; that counsel for the applicant, . 
outside the hearing, also informed affiant that he would not stipulate to 
delay start of construction until this Court could rule, but that he would 
proceed immediately to obtain a building permit and start construction; 
(11) that said plans were subsequently approved by the Board of Zoning 
Adjustment and affiant is advised by the office of Licenses and Inspec- 
tions that they will be processed for permit issuance on or before 
January 15, 1961. 


/s/ Louise R. Smethurst 
Louise R. Smethurst 


Harry M. Hull, Clerk Filed January 5, 1961 
April 11, 1960 

Board of Zoning Adjustment, 
Zoning Commission, 
District Building 
Washington, D. C. 

Re: Appeal No. 5841 
Gentlemen: ae 

Since the hearing of the above appeal, it has been brought to my 

attention that the objections of certain of the property owners in Woodley 


‘ | 
Hills to the proposal of the Roman Catholic Archdiocese to construct a 


school at 29 and Garfield Streets, N. W. might well be overcome if the 


school could be reoriented on the lot in question. I enclose hebewith’ 
preliminary drawings for a two-story school building prepared! by 
Collins-Kronstadt and Associates, architects and engineers for the 
project. eH 
For your information Iam advised that the attached drawings 
reflect an increase in the play area of 8, 224 square feet over the amount 
of play area reflected in the drawings submitted to you at the hearing. : 
In the event the Board should determine to grant the exception to permit 
the erection of the school, it is entirely satisfactory if the Board's | 


‘order would provide for the approval of the design and plans enclosed 


with this letter. 
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A copy of the'new design and plans has this day been furnished: 
toMrs. Louise Smethurst, attorney for the opponents. 
Yours very truly, 
/s/ JohnL. Hamilton 
cc: Mrs. Louise Smethurst - 


Encs. 


JLH:JO 


Harry M. Hull, Clerk le Filed January 5, 1961 


‘April 2, 1960 


ia re: : Appeal No. 5841 
St. Thomas’ Parochial School 


Board of Zoning Adjustment . 
District Building 
Washington, D. C. . 
Gentlemen: 

Yesterday counsel for the applicant herein delivered to:me an. 
alternate set of plans which I understand he has filed with this Board.” 
’ No explanatory letter or statement accompanied these plans, conse - 
quently. we have no knowledge of the purpose for which they have been 


submitted. 


It will be noted the: plans are dated February 23, 1960, one 
month prior to the hearing in this sabes but they were not introduced-in . 
evidence at the hearing on March 28d-and no opportunity was afforded 


opponents to examine them or cross-examine appellant's architectias:: 
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to the nature thereof. The filing of ‘these plans at this time, therefore, 
is entirely ex parte, and should not be considered as part of the record 
now before the Board. : ie 
‘It is submitted, however, that any alternate plans should | 
include’ plans showing the maximum use to which the present six adjoin- 
ing lots or buildings on 27th Street, and heltconery on Woodley Road, 
can be utilized. Without this, the Board is not ina position to conclude 
there is any existing need for use of the Garfield street property f for. any 
purpose other than as a playground. | 
Very as yours, - 
Louise R. ‘Smethurst 


Irs/r 
cc Mr. John Hamilton 


Harry M. Hull, Clerk - Bled January 5, 1961° 
| | 


HAMILTON AND HAMILTON 
Union Trust Building | 
Washington 5, D. C. 


' April 14, 1960 
Board of Zoning Adjustment, . 
District Building, -- 
Washington, D. C. | Roe 
Re: Appeal No. 5841 

Gentlemen: ; 

Iam in receipt of a copy of a letter directed to you under date 
of April 12, 1960, from Louise R. Smethurst, attorney forthe ._. 


opponents. In her letter she calls your attention to the fact that.the. 
plans were dated February 23, 1960, a month prior to the hearing af: 
this case. I think the Board should know that these plans were-not intro- 
duced in evidence at the hearing because of the architect's estimate that 
construction costs of a school building built pursuant to these plans: - 
would be approximately $100, 000 in excess of the costs of building a.” 
school pursuant to the plans which were discussed. at the hearing. .Not- 
withstanding this excess cost, the Church is: prepared to build.a school 
in conformity with the second set of plans provided the Board of course 
grants the necessary exception. 

Yours very truly, 

/s/ John L. Hamilton: 
ce: Mrs. Louise R. Smethurst 
JLH:JO 
Harry M. Hull, Clerk : ‘Filed January 5, 1961 

April 19, 1960 


‘Re: Appeal No. 5841 
St. Thomas Parochial sSehoo 


Board of Zoning Adjustment 
District Building 
Washington, D. C. 
Gentlemen: 


On April 14th, 1960 I received from Mr. John L. Hamilton, 


attorney for the applicant herein, copy af a letter to you dated April 11, 
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1960, in which he inclosed for your consideration’ ss or ip 


alternate plans on-the ground that 


"Since the hearing of the above appeal! HN 
brought to my attention that the objections of certain Pee 
of the property owners in Woodley: Hills tothe 22: 
proposal of the Roman Catholic Archdiocese toe ee 
construct a school ‘at 29 and Garfield Streets, N.W,: sua 

might well be overcome if the school could be 
reoriented on the lot in question." - j moe 


I am also in receipt of a copy of a second totter addressed to 
you by Mr. Hamilton, dated April 14, 1960, in whieh he states’ that” 
although the proposed alternate plans Gre prepared in Fébruaiy, "1960: 
they were not introduced in evidence at the hearing: becaiise: of the = ‘ 


architect's. estimate that coaaecnctied costs would’be approximately 
: 
$100, 000. 00 in excess of the costs. of the school pursuant to’ the plans. oor 


discussed at the hearing. - re Caan Heete e oo 


In my judgment, it was highly irregular for counsel for the 
applicant, after the hearing in this-matter had been closed, to attempt 


to have this Board-consider, for the purpose of: its yen S ] : 


matters not properly a part af the record, and - certainly’ as 


attitude of the property owners in Woodley Hill - - strictly hearsa : 
However, since this: hearsay has been submitted, 


inform. the Board that the position of the aed 


original or alternate plans. 
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Mr. Hamilton could have submitted the proposed alternate plans 


at the public hearing on March 23d. In fact, if he desired them to be 
considered by this Board, it was.his duty to present them. The plans 
were available and the applicant elected not to present them because of 
the estimated cost. There is no justification now, .after the hearing is 
over and the case closed, for submission of these alternate plans. 
They are not new evidence "which could not reasonably have been 
presented at the original hearing", and which might form the basis for 
a re-hearing. At most these plans could only be used as the basis.for 
an entirely new appeal. 

The alternate plans and both of Mr. Hamilton's letters in 
connection therewith are completely ex parte, out of order, and are not 
a part of the evidence before this Board. I therefore request that they 
be stricken from the record in this case, and the Board's review be 
limited to the evidence adduced at the hearing on March 23d, 1960. In 
the event this new matter should not be stricken, then, I submit, this 
letter, and my letter of April 12, 1960, should likewise become part of 
the record. 

Very truly yours, 
Louise R. Smethurst 


* * 


Harry M. Bull, Clerk °° Filed Fanuaty 5, “4961 


JOSEPH WILLIAMS ROGERS, as eae 
ARCHITECT i: 


GENERAL REVIEW OF APPELLANT'S PROPOSED USES ie 
- OF THE LOT 811 - SQUARE zie 


The proposed uses of this site, whether porsuant to Appellant 
original plans, alternate plans, or plans developed on the Board’ 8 
Order of May 24, 1960, would encompass ‘(a) classroom facilities for 
from 250 to 360 pupils, grades 1-8; (b) living quarters for the teaching. S 
staff; (c) a multi-purpose building or room accommodating at least 250 
persons; and (d) playground facilities ton the entire student boy. 

Under the standards af the Board af Education ot ‘the District “of 
Columbia, the area for a school accommodating these 2 age groups oe oe ¥ 
should be 10 acres. ‘Such standards do not contemplate any nee os 
quarters within the area, or within the building or ‘buildings. | if it were 
permissible to add living quarters on such a schoo! site, then the area. 
for the same, plus the areas ‘required for off -street parking, ‘thes al 
purpose building, and the school itself, ‘would total between. 15 and 16 


acres, or more than 10 times the available site ot 1-1/3 sores. oe 


eet Ge Socakder orientation of this site: eo 


158 


occupied by the Maret School, and the tract immediately east, owned 
and occupied, as it still is today, by the Swiss Confederation. 

A request in 1950 for rezoning of the undeveloped portion of the - 
above area from its restricted residential status received unfavorable 
consideration from the Zoning Advisory Council, which in its Report - 
dated October 31, 1950 stated as follows: 

"The principal reasons justifying denial, however, is 

the fact that the land has been a part of a restricted area 

for at least 25 years, and that the majority of single- 

family home construction within the area has been built 

in reliance upon this plan." 

On the basis of this recommendation, the Zoning Commission on 
December 13, 1950 denied the request for the rezoning. | 

Thereafter and on December 19, 1951, the Zoning Commission 
again denied request for rezoning of such undeveloped portion of the 
area, from its restricted residential status (Appeal No.. 3106, Board of 
Zoning Adjustment). 

Accordingly, ' the so-called Woodley Hill Area, included in the 
above described area, was developed in fully detached single-family 
housing of substantial character, in conformity with the policy of the 
Zoning Commission as expressed in its Orders of December 13, 1950. 


and December 19, 1951. 


It is significant that in securing Special Exception on June 13, 


1951 (Appeal No. 2960, Board of Zoning Adjustment), the Maret School 
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was given no-latitude in changing the building from its residential” © 
character, or even in altering the driveways or the ‘basic ‘landscaping: 
jeep ntle | - 


of its 8-1/2 acres. : 


The Swiss Confederation, whose tract comprises 6-1/2 acres, 


has been most cooperative’ in’ maintaining the: ° dignity “Of: the neighbor- ann 


hood, with its residential Embasey and its new. prestige botiding 


housing the Chancery. 


Aside from the Maret School, and the s Swise Embassy and 


Chancery, all of the original above area, namely ist west of 29th 


Street, .N.W., bounded by Cleveland Avenue, Cathedral Avenue, and S 


of 
if 


Sist Street, comprising about 20 acres, has now been developed 


residentially, conformably to the rulings ot the Zoning Commission, 
except the 1-1/3 acres in question at the northwest corner of 2oth and yon 


Garfield Streets, Appellant's proposed institution would be: erected at 
the only outlet for 29th Place, N.W., and directly abutting the a8 


established restricted residential area, the intersection of. Garfield 


and 29th Streets at such northwest corner constitating a most highly _ = e 2 


concentrated traffic pattern. i uae ee Se 
It is at this precise location that Appellant would compress: pits 

institution, requiring between 15 and 16 acres, into 1-1/3 actes, and 

without benefit of a buffer zone such as surrounds the: Maret School, or. 


protection against noise and traffic, or from the normal behavior ot 


i 

| 
cain 
| 
es 

i 
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from 250 to 360 pre-teenage and teenage children. 

In its Report dated June 7, 1960, recommending deletion of 
Paragraph C of Section 3101.42 of the Zoning Regulations, the Zoning 
Advisory Council stated: 

‘Paragraph 3101. 42 doesnot cover kindergartens, pre-~ 
school groups, trade schools, colleges or universities. It 

is therefore limited to grade, junior and senior high 


schools, and perhaps to junior colleges. Most if not all of 
these types of private schools.do not service neighborhoods, 


but are generally either a service 10S eee ee or 

have city-wide and out-of -city atte: ce", erscoring 

supplied) | 

The proposed institution, if qualifying at all, must be classed 
as a private school servicing not a neighborhood but instead a large 
community, and on the Aasoctice ps Motion for Rehearing, June 22, 
1960, it went into considerable detail, with aid of diagrams, so to 
demonstrate. Therefore, any justification which might aricatcukiy 
exist for permitting such a non-conforming element in this developed 
residential neighborhood, for neighborhood children, has no basis or 
validity here, and in the circumstances other factors objectionable to 
adjoining and nearby property "because of noise,’ traffic, number of 
students, or otherwise objectionable conditions" take on added 


importance. 


The total picture now emerges of Appellant's proposal: 


A non-conforming multi-purpose institution requiring between 


15 and 16 acres, but concentrated into less than one-tenth of that space, 
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\ 
| 
| 
| 
| 
i 
| 
| 


Lees 
to: serve non -neighborhood: purposes, - the site-being the ast undev: ne veloped 
lot in a carefully and wisely restricted area, the residential status of 
which has been twice reaffirmed by the Zoning Commission withinthe 

| MAURY aio Ta al A Atl 


last ten years: 


“tt is ates to ‘imagine a Combialicn: of factors 8 which could be. ok. (a 


more damaging to an n established residential neighborhood than tines: 
embraced in Appellant's proposal, namely a) the complete’ inadequacy 
of the site; (b) the non-conforming character of the institution; (¢) — ae 


immediate proximity of the institution to the established residential 2 


neighborhood, and with no surrounding buffer zone; (a). Tocation at: the 
intersection of heavy and fast-moving traffic; (e) the ‘inadequate oft A: : “ 3 
: street parking facilitiés in-an‘already saturated street parking 
neighborhood; and (f) the intrusion‘of a non -neighborbood service = the = 
expense of a residential neighborhood of substantial character, a = oS 
developed in‘conformity with zoning programs ‘maintained by the oe 
Zoning Commission over the’ past 35 years, reiterated within, the ose 
10 years, and in reliance‘upon which the homes: have’ been purchased 
by the present owners. Pe eh ee ae a at Ebene: 
| ‘The public'interest will be best served by st rir te the Yong 
established residential pattern’for the area,: “and by not permitting the 
last remaining undeveloped 1-1/8 acres of the tract ot about 20 acres. S 
to become the site of-a not-Contortiting, non~-neighborhood institution; 
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admittedly objectionable to adjoining and nearby property, and injurious 
to it as well. 
/s/ J. W. Rogers, Jr. 
* , * * 
Harry M. Hull, Clerk Filed January 5, 1961 


July 20, 1960 


BEFORE THE ZONING ADJUSTMENT BOARD 
District Building 
Washington, D. C. 


APPEAL OF CHURCH OF ) 
ST. THOMAS APOSTLE ) No. 5841 


AFFIDAVIT OF TRAFFIC COUNTS 

District of Columbia, SS: | 

Josette Cornu, being first duly sworn, on oath deposes and-says: 

That she and her husband reside in the dwelling house owned by 
them at 2857 - 29th Place, N.W., Washington, D.C., such premises 
being at the intersection of 29th Place, N.W. and Garfield Street, N.W.; 

That on July 7, 12, 13, 14, and 15, 1960, during the hours 
specified on the tabulation attached hereto as a part hereof, affiant 
personally made count of the vehicular traffic at the intersection of 29th 
and Garfield Streets, N. W.; that the number of vehicles, mainly 
automobiles but some busses and trucks, passing at said intersection in 
the directions indicated on said tabulation during said hours on said days, 


is correctly shown on said tabulation; that automobiles going down 29th 


speed daring the indicated meeutng hours. of said cages 

That in conducting the foregoing traffic counts, affiant 
tarsously made recordings of her observations, in the manner 
on the photostat, also attached hereto as a part herect, ‘ ber fi 


notes for July 15, 1960, 8:00-9:00 a.m.:: 


8:05 to 8:00 to 8:00 to: 3:00:to:; 
9:15 AM 9:15 AM 9:15 AM. 3:30 PM 9 
July 7, July 12, July 13, July 13, ° 
1960 1960 1960. 1960... 


29th St., from 
Cathedral Ave. 
straight to 
Cleveland Ave. 


29th St..,, from 
Cathedral Ave. 
turning left-on 


29th St., from 
Cathedral Ave. 
turning: right to 
Garfield St. - 
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admittedly objectionable to adjoining and nearby property, and injurious 
to it as well. 


/s/ J. W. Rogers, Jr. 
* * 
Harry M. Hull, Clerk Filed January 5, 1961 


July 20, 1960 


BEFORE THE ZONING ADJUSTMENT BOARD 
District Building 
Washington, D. C. 


APPEAL OF CHURCH OF ) 
ST. THOMAS APOSTLE ) No. 5841 


AFFIDAVIT OF TRAFFIC COUNTS 
District of Columbia, SS: 


Josette Cornu, being first duly sworn, on oath deposes and-says: 


That she and her husband reside in the dwelling house owned by 
them at 2857 - 29th Place, N.W., Washington, D.C., such premises 
being at the intersection of 29th Place, N.W. and Garfield Street, N.W.; 

That on July 7, 12, 13, 14, and 15, 1960, during the hours 
specified on the tabulation attached hereto as.a part hereof, affiant 
personally made count of the vehicular traffic at the intersection of 29th 
and Garfield Streets, N.W.; that the number of vehicles, mainly 
automobiles but some busses and trucks, passing at said intersection in 
the directions indicated on said tabulation during said hours on said days, 
is correctly shown on said tabulation; that automobiles going down 29th 
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Street, N. W. from Cathedral Avenne; N w. to: Cleveland Avenue, N. We 


and crossing Garfield, Street en. “route, proceeded at: a rapid rate ot 
ioeed during the indicated morning hours of said days; cece : ae 


etn hah , 
SSIs eatin Ben 


That in conducting the foregoing | traffic counts afftant simul se a 
taneously made eecordings of her sbucrvations. in | the manner shown — ee 


on the photostat, also attached hereto as a part erect: ot of her field es 


notes for July 15, 1960, 8:00-9:00 a.m... 2 ee 


Jaf JOSETTE Co! 
5 eae 
Subscribed and sworn to before me this 18th day: of Saly, 1960. Sees 


tad wake F. J 


July 14, 1963 


8:05 to 8:00 to 8:00 to 3:00 to 7:58 to. 8:00to : 
9:15 AM 9:15 AM 9:15 AM 3:30 PM 9:00 AM 9:00 AM 
July 7, July 12, July 13, July 13, July 14, July. 15,550: 
1960 1960 1960 1960 1960» »|4960- 


29th St., from 
Cathedral Ave. 
straight to 
Cleveland Ave. 


29th St. , from 

Cathedral Ave. 
turning left on 
Woodley Road. 


29th St., from 
Cathedral Ave. 
turning right to 
Garfield St. 
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8:05to 8:00to 8:00to 3:00to 7:53to 8:00 to 

9:15 AM 9:15 AM 9:15 AM 3:30 PM 9:00 AM 9:00 AM 

July 7, July 12, July 18, July 13, July 14, July 15, 
1960 960 1960 1960 


Cleveland Ave. 
straight to 
Cathedral Ave. 


29th St., from 
Cleveland Ave. 
turning right on 
Woodley Road 


29th St., from 
Cleveland Ave. 
turning left on 
Garfield St. 


Garfield St., 
straight into 
Woodley Road 


Garfield St. , 
turning right on 
29th St. 


Garfield St., 
turning left on 
29th St. 


Woodley Road, 
straight into 
Garfield St. 


Woodley Road, 
turning left into 
29th St. 


Woodley Road, 
turning right in- 
to 29th St. at 
parking strip 
by-pass 
Woodley Road, 
turning right 
into 29th St. 


TOTAL 473 


_— = 
~~ 


ais 


Ei 8 


HAE 


min 


Harry M. Hull, Clerk Filed January 5, 1960 


MARSTELLER, McCABE & CO., INC. 
Realtors ‘Insurers 


Washington Office : Virginia Office 
Wisconsin Ave. at | 3865 Wilson Boulevard 
Windom Pl., N.W. : Arlington, Virginia 
Washington 16, D. C. . JAckson 4-3336 
WOodley 6-1966 i 
July 5, 1960 


Woodley Hill Hothe Owners' Assn. , — 
c/o Mrs. Max Si Johnson, 
2910 Garfield Sti: N.W., . 
Washington 8, B. C. : | 


Gentlemen: | 
| 


This is to confirta my recent conversation with Mrs. Johnson of your 


Association, in which I expressed certain opinions of the probable 


effect on property values af the construction of a school at 29th and 
| 


Garfield Streets, N. W. | 
As you know, the Woodley Hill section is composed of several blocks 
of smart detached town houses occupied as single family dwellings. 
They sell generally in the $50, 000 th $60, 000 range with some more 
expensive. | , 

AS a Real Estate Broker with 14 years experience in this general area, 
and with specific experience in handling the sale’ of several of the 
Woodley Hill houses, it is my opinion that the construction of the 
proposed school would have an adverse effect on Woodley Hill property 
values. The primary reason for this opinion is the nature of the 


occupancy of the Woodley Hill houses. Most of the owners: have adult 
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families rather than small children. The generally quiet dignified 


nature of the community has resulted in sales prices being: consistently 
above ‘those reflecting purely the cost of construction. tt is this aoe 
value, created by thé general character of the section, which Tfedl 
would be hurt by the construction of any school in the: immediately 

adjacent area. - | 


A a“ truly 5 yours, 
t ie Hy aaa 


Harry M. Hull, Clerk ... Filed Jaman “1961 


STATEMENT UNDER RULE 9 OF FACTS pe 
RE RE IS N oe 


Defendants herein have filed, and there is’ 


literal compliance with Rule 9 of this Court woul ppear to re 
more than a general statement that none ‘at the material facts. 
in the complaint are in issue. Nevertheless, in harmony wit 
pose of Rule 9, plaintiffs identify the following opeditic facts. 
there can be no genuine issue: 


“1, ‘There is no-dispute over seat postion ontop 
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2. The text of the pertinent sections of the Zoning Act and 
regulations are as stated in the complaint. 

8. That Patrick A. O'Boyle, Roman Catholic Archbishop of 
Washington, a corporation sole, was the applicant before the Board of 
Zoning Adjustment for an exception to permit erection of a private 
school in an .R-1 zoned district. 

4. That the Roman Catholic Archbishop af Washington is the 
owner of the present private school known as the St. Thomas. The 
Apostle Parochial School, located in an adjoining. R-2 district. 

5. That the Roman Catholic Archbishop of Washington, the 
owner of the lot on which the proposed school would be built, was, in 
1955 (BZA Appeal No. 4086), and in 1957 (BZA Appeal No. 4735), 
granted a special exception for limited and restricted use of said lot 
for a playground until 1962. 

6. That by virtue of another special exception granted on 
June 18, 1951, another private school (The Maret School) was 
permitted on land in the same R-1 district, and immediately adjoining 
the subject lot (BZA Appeal No. 2960); that by a further special excep- 
tion granted April 25, 1960, the construction of a combination 
gymnasium -classroom building and parking lot was permitted on said 
‘Maret School property, with access driveway from Garfield Street, 


opposite the single-family dwellings of opponents (BZA Appeal No. 5888). 
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7. That at the time he sought an exception to use Lot 811, 
Square 2113 as a playground, there was no plan to.place any buildings 
thereon. . | 
. 8, That there are vacancies in two nearby: public schools 
adequate to care for approximately 272 additional pupils. | 
9. That Section 8203. 8 of the zoning regulations. provides in 
part ". . . that the burden of proof shall rest upon ine appeltant or 


applicant. ei ; tiger t h : 4 | 


10.. The following facts regarding action of the: Board of Zoning — 


Adjustment, upon the aforesaid application, are not-in: dispute: 
a) That the initial hearing upon the subject applica- 

tion was postponed due to.failure to give the | 

notice required by the regulations; 

that at the hearing on March 23, 1960, applicant 

submitted plans for three (3) one-story buildings 

to-be erected at the site; | 


. that except for the plans, applicant offered no 
documentary evidence or expert testimony per- 
taining to any of the requirements set forth.in 
the regulations as conditions precedent ‘to 


qualifying fora special exception; 
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. d) that at the initial hearing, opponents introduced 
documentary evidence bearing upon some af said 
conditions precedent, as set forth in paragraph 
10 of the complaint, and at re-hearing introduced 
documentary evidence as to adverse effect on 
property values, lack of harmony with the Zoning 
Act, and objectionable traffic conditions; 
that on or about April 11, 1960, after close of the 
hearing, applicant submitted to the Board completely 
new plans for the proposed school; 
that on May 24, 1960, the Board of Zoning Adjust-. 
ment, by a three to-two vote approved the applica- 
tion subject to a complete change in original plans, 

. gize and enclosures, on the basis of the revised 
plans submitted on April 11, 1960; 
that prior to the Board's decision approving a two- 
story building in lieu of the three one-story 
buildings originally proposed, no hearing had been 
held,' or evidence submitted regarding the revised 


plans; 


on July 20, 1960, upon application of certain owners 


of adjoining property, a re-hearing was granted by 
the Board; | 
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| 
i) ‘at the re-hearing on July 20, 1960, ieee only addi- 


tional evidence introduced by applicant was’ 
testimony’ on the: new plans for a two-story structure 
which had been submitted in April; © ae 
at the re-hearing-on July 20, 1960, ‘opponents were: 
limited to. fifteen (15) minutes within which to’ | 
present testimony and evidence in opposition tithe 38 
_ new plans, and documentary evidence offered by 
opponents: in lieu of more: aiteiisteg oral testimony : 
was. excluded upon objection of counsel for | : APRN 
applicant;. pa areata : 
on August 17, 1960, the Board amended the’ onder’ i 
of March 23, 1960, to:permit 2 school with eight << 
grades and not. more than 200: popils. PS eae te bus 
'11,. That the land area on which the proposed school willbe Ha 
built falls: far below the minimum ‘standards imposed for: poblic schools. 
in the: District of Columbia. 


12, That the parish of St. Thomas ‘Apostle-Chureh, spe 


students. of the school are.drawn, extends:over 2m: 
1600 acres, or more than 100 times the' size: of notified or: 


area. 
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13. That applicant submitted no evidence to establish that 


property owned by him at, adjoining and nearby the-location of its 
present school in an-R-2 district was inadequate to meet its 
present anticipated requirements. i 

14. That Section 8204. 3 of the zoning regulations. provides that 
upon denial of an application for special exception, no new application 
shall be instituted on the same facts within one year from the date of 
denial. 

15, That the transcript of hearings before the-Board are 
incomplete and inaccurate in that relevant testimony was excluded or 
incompletely or erroneously reported, or distorted by improper 
punctuation. | 

16. That applicant submitted no evidence. to. support the Board's 
conclusions that objections of adjoining and nearby property owners 
would "be offset by conditions to be made a part of this.order", or 
that the construction of the school tis not likely to.become. objectionable 
because of noise, traffic, number of students. or. otherwise.objectionable 
conditions", or that "ample parking space''would be provided for 
“visitors likely to come to the site by automobile", or that it is - 
“reasonably necessary to the neighborhood which it is. proposed to ~- 
serve", and on re-hearing submitted no evidence that the proposed. 
school under the new plans was in harmony" with the Zoning Act, 


regulations and maps. 
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11, . That no testimony or evidence was offered at the hi 
concerning the nature or results of. "an inspection of the root by - 
the Board", relied upon by the Beas as basis for its decision. 

18. That the Board, on December 13, 1960, refused :to post- 
pone approval of final plans for the school building pending. decision by : 
this Court on the merits of the-controversy. 
19. That the Director of Licenses.and Inspections, upon. 
approval of plans by th® Board, is required, without exercise: of. 
discretion, to issue necessary building permits. ., | 
20. Under normal conditions the necessary building permits, . 


| 
pursuant to the Board's orders, will be processed and issued on’or.. 


before January 15, 1961. 
21. That counsel for applicant advised ‘plaintiffs’ attorney on 

December 13, 1960, that the applicant proposed to proceed immediately 

with construction of the school notwithstanding. pendency. of this. action: 


* * 


Harry M. Hull, Clerk Filed January 16, 1961 
MOTION FOR PRELIMINARY. INJUNCTION 


AND '!TO 
ADVANCE CASE FOR FINAL HEARING 


The plaintiffs! herein, through their attorneys, respectfully move 
this Honorable Court to issue a preliminary injunction in the above entitled 
cause in order that the status quo may be maintained and the jurisdiction 


of this Court preserved pending final hearing of the important issues 


raised in the complaint. 

The complaint herein was filed November 22, 1960. Defendants 
have filed a motion to dismiss or in the alternative to strike.’ Plaintiffs 
have filed a motion for summary judgment. Both of these motions are 

Plaintiffs submit that plans for ‘the construction of the proposed 
parochial school, which is the subj ect matter of the complaint, have been 
finally approved by the Board of Zoning Adjustment, and that the Depart- 
ment of Licenses and Inspections of the District of Columbia is about to 
issue such municipal licenses and building permits as may be needed to 
begin construction of said school; that plaintiffs are thus confronted with 
immediate and irreparable harm and have no adequate remedy at law. 
They further submit that the validity of the Order of the respondent Board 
of Zoning Adjustment, which is challenged in the present suit, can only be 
determined after this Court has considered the evidence, the law and 
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regulations. Pending trial, the defendant Joseph'J. Igenfritz, as 
Director of the Department of Licenses and Inspections. should be di-«. 
rected to withhold issuance of permits and licenses, it being clear that or me 


the interests of the plaintiffs far outweigh ‘the temporary delay: to the 


owners of the property involved herein. - On balance the Court is. asked eae 


to determine that the status: quo be eeiniainet., 
Counsel for plaintiffs also ask as ancillary, reliet to fats sation 6 
that the cause be advanced for. trial and full hearing held 2 at the: earliest ; 


practicable date. 


part of this motion: 
1. Affidavit of Ralph Robey 


2, Affidavit of Louise R. Smethurst 
3. Memorandum of Points and Authorities 
WHEREFORE the premises counidered: plainitfo pray. 


* * 


Harry M. Hull, Clerk Filed January 26, 1961 
ORDER 
Upon consideration of the Motion to Intervene in this action filed 

by Patrick A. O'Boyle, Roman Catholic Archbishop of Washington,. a° 
corporation sole, the matter having been submitted to the Court for de- 
termination without argument, during the hearing on the motion for a 
preliminary injunction, and after considering the points and authorities 
filed in support thereof and in opposition thereto, it is this 26th day of 
January, 1961, 

"ORDERED, that the Motion to Intervene be, and the same hereby 
is, granted. 


/s/ _ Leonard P. Walsh 
Leo P. sh, Judge 


* * * 
Harry M. Hull, Clerk Filed February 3, 1961 


ORDER GRANTING PRELIMINARY INJUNCTION 


Upon consideration of the Motion filed herein for preliminary 
| . ‘ 


injunction, and after oral argument, and it appearing that unless re- 
strained by order of this Court the defendant Joseph J. Tigenfritz, 
Director of the Department of Licenses and Inspections of the District 


of Columbia, will issue a building permit for the construction of a 
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parochial school on Lot 811, Square 2113 in the District of Columbia, 
and that construction of said school will probably commence prior to 
a determination of the instant proceedings on the merits, and that such 
construction may result in injury and damage to the property rights of 
the plaintiffs and to their use and enjoyment of their home, and that a 
delay in the issuance of said building permit to permit review of the 
legal questions involved will cause only minimal damages to. the 
defendants, | | 
It is by the Court this 23d day of January 1961, ORD: that 
the said defendant Joseph J. Iigenfritz, Director of the Department of 
Licenses and Inspections of the District of Columbia, be and he is here- 
by enjoined and restrained from issuing any permit or license to. 
Patrick A. O'Boyle,, Roman Catholic Archbishop of Washington, for. — 
the construction of a.parochial school on said Lot 811, ‘Square 2113, 


until final determination by this Court of the legality of the order of the 


Board of Zoning Adjustment granting a special exception to permit the 


construction of said school. 
And it is further ordered that the plaintiffs shall give security, 

with an approved surety, in the sum of Sixteen Hundred Dollars ($1600. 00), 

for the payment of such costs and damages as may be incurred or suffered 

by any party who is found to have been wrongfully enjoined or restrained. . 


/s/ Leonard P. Walsh 
Judge 


* 


Harry M. Hull, Clerk Filed February 3, 1961 
ORDER 

Upon consideration of the oral motion of Patrick A. O'Boyle, 
Roman Catholic Archbishop of Washington, a corporation,sole, to 
consolidate this case with the case of Woodley Hill Area Home Owners 
Association, et al. v. Samuel Scrivener, Jr., et al., Civil Action No. 
3895-60, and it appearing that these actions involve a common question 
of law and fact and that a consolidation of these actions will tend to 
avoid unnecessary costs and delay,’ it is this 3rd day of February, 1961, 

ORDERED that this case be and the same is hereby consolidated 
with the case af Woodley Hill Area Home Owners Association, et al- v- 
Samuel Scrivener, Jr., et al. for trial and for any and all other pro- 


ceedings incident hereto. 


\ 


/e/ Leonard P. Walsh 
———_jrocl 


Harry M. Hull, Clerk Filed:February 


IN THE UNITED STATES DISTRICT: COURT 
FOR THE DISTRICT OF COLUMBIA 


WOODLEY HILL AREA HOME OWNERS : 
ASSOCIATION, et al, : 


Plaintiffs, 


v. Civil Action No. 3863-60 


SAMUEL SCRIVENER, JR., et al, 
Defendants. 
and 
RALPH ROBEY, et ux, 
Plaintiffs, 
Vv. 
JAMES E. SCHWAB, et al, 
Defendants. 


MOTION OF oa SCHWAB. _SCRIVE R, McD 
OU: R AND ILGENFR AND INTE RVENO 
D zB T, PAR K A. O'BO FOR SUMMAR 

FDC MENT 


The defendants and intervenor -defendant move the Court to 
grant summary judgment in their favor on the ground that wu con- 
sideration of the complaint in Robey, et ux v. Schwab, et al, Civil 


Action No. 3863-60 and of the complaint in Woodley Hill Home 
Owners Association, et.al v. Scrivener, et al, Civil Action:No. 


A 


“? 
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3895-60, together with the motions for summary judgment filed in 


said cases and Exhibits 1 through 4 and 5A through 6C attached to 


| 
the motion for summary judgment filed in Civil Action No. 3863 -60, 


which are by reference incorporated herein, and the motion for 
summary judgment of defendants and intervenor-defendant, together 
with the affidavit of Robert O. Clouser, designated Exhibit A, and 
Exhibits Al through A53, attached thereto, all of which are attached 
to this motion and by reference incorporated herein, demonstrate 
that there is no genuine issue as to any material fact, and that 
defendants and intervenor-defendant are entitled to judgment as a 
matter of law. 
'/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D. C., 
/s/ John A. Earnest 
_JOHN A. EARNEST 
Assistant Corporation Counsel, D. Ci; 
_/s/ George H. Clark 
‘GEORGE H. CLARK 
Assistant Corporation Counsel, D.C., 
| /s/ Robert R. Redmon 
ROBERT R. REDMON 
_ Assistant Corporation Counsel, .D.C., 
| Attorneys for Defendants, 


' District Building, 
| Washington 4, D. C. 


MEMORANDUM ~ 
The Court has requested that counsel for the defendants and the 


intervenor defendant supply the Court with a Memorandum of the evi- 


dence adduced before the Board of Zoning Adjustment: which supports 
= | . 
the Board's Findings of Fact. The Findings Of Fact, as: they|appear in 


the Board's Order, are as-follows: 


As the result of an inspection of the property by the 
Board, and from the records and ‘the evidence adduced 
at the hearing, the Board finds the following facts: | 


(1) The‘subject site, which is unimproved, contains 
an area of slightly more than 60,000 square feet and is 


currently used by the appellant as-a playeromd under a’) 
previous approval of this Board. 


(2) Appellant proposes to erect three cme ators 
buildings on the site, the largest of which would’contain ~~” 
classrooms for the accommodation of up to 300 studen ” 
approximately 200 of whom are now located in an out-" © 
moded school building some two blocks to the-east.. Pro- 
visions for classes are made through grade eight. er 
building is designed for assemblage and related school é 
purposes. The third building will house the teaching staff. 


(3) The parochial-school for the St. Thomas Apostle 
Church is a private-school falling within the ‘perview 
paragraph 3101. 42 of the Zoning Regulations. - The school 
as limited by conditions: hereinafter set forth is not likely 

_ to become objectionable to adjoining and nearby property 
because of noise, traffic, number of students‘ or‘other- 
wise objectionable conditions; the use is‘ reasonably neces- 
sary and convenient to the neighborhood which it is proposed — 
to serve, and ample parking space is provided ‘to accommo- 
date students, visitors, and teachers. The use is in harmony 
with the general purpose and intent of the’ Zoning Regulations - 
and maps and will not ‘tend to have adverse effect upon the 
use of neighboring property in accordance ' with said regula- 

. tions and maps. Ps 8 
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(4) There was considerable objection to the granting 
of this appeal registered at the public hearing particularly 
from the adjoining neighborhood to the south and west. 

This objection was predicated largely upon the contention 
that the subject site is too small for the size of the pro- 
posed operation, and that any school of the size contem- 
plated would tend to have adverse effect upon surrounding 
property values and the peace and well being of the single- 
family neighborhood adjoining. These contentions will be= - 
offset by conditions to be made a part of this order. 


(5) Support for the establishment of the school at 
this location was presented to this Board at the: public 
hearing and other support registered as documentary 
evidence. 
Under the zoning regulations, the Board of Zoning Adjustment is 
empowered to grant'a special exception to permit.a private school to be 


located in any residential zoning district. The section of the zoning 


regulations which specifically provides for the use of property for 


school purposes is as follows: 


Sec. 3101.42. Other private school, but not including 
a trade school, and residences for teachers and staff 
of a private school, provided, that: 


(a) It is so located that it is not likely to become 
objectionable to adjoining and nearby property 
because of noise, traffic, number of students, 
or otherwise objectionable conditions; 


Ample parking Bpace, but not less than that 
require Article 72 of these regulations, : . 
is provided to accommodate the students, 
teachers, and visitors likely to come to the 
site by automobile; and Se 


(c) The use will be reasonably necessary-Oor « 
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convenient to the neighborhood which it is 
proposed to serve. 
The subject property is located on the northwest comer of 29th 
Street and Garfield Street, N.W. (Record A 4). The soni map 


(Record A 4) reveals that the property to the east of the subject 


| : 
property, being the houses located on Woodley Road and 29th Street, 


is zoned R-3. The frontage of the subject property to the depth of one 
hundred (100) feet on 29th Street is likewise zoned R-8. The eonerty 
to the west of the subject property, which is occupied by the Legation 
of Switzerland and the Maret School, is zoned R-1-B. The property to 
the southeast and immediately catercorner to the subject property, 
which is occupied by apartments, is zoned R-5-B. | | | 
Under the zoning regulations, the R-1 district is designed for 
one-family detached dwellings. The R-3 district is designed 
essentially for row dwellings. The R-5 district is shcigind to permit 
all types of urban residential development, including such uses as 
multiple dwellings, hotels, apartment houses, etc. The Board of Zoning 
Adjustment is authorized by the zoning regulations to permit ia private 
school in any residential district. oc 
At the hearing there was introduced & in evidence signed coneetts 
1/ This section of the zoning regulations was repealed by the Zoning 
Commission prior to the final order of the Board of Zoning Adjust- 
ment granting the appeal of Patrick A. O'Boyle, Roman Catholic 


Archbishop of Washington, to erect a parochial school on the 
subject property. 
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of seventy (70) property owners, most of whom reside in the immediate 
vicinity of the subject property, who consented to the appeal (Record 

A 14-19). Twenty-one (21) of those consenting to the erection of the 
school resided in the 2800 block of 29th Street, immediately across 
from the subject property. Similarly, seven (7) residents of the 2800 


block of Woodley Road, immediately across from the subject property, 


consented to the erection of the school (Record A 14-19). The Executive 


Committee of the Connecticut Avenue Citizens’ Association felt that the 
erection of the proposed school would be consistent with the needs of 
the community and would be in the public interest (Record A 7). Ata 
regular meeting of this Association, a resolution favoring the granting 
of the appeal was adopted (Record A 13). 

The Kiwanis Club of Northwest Washington advised the Board 
that the subject property was within the territory from which the Club 
draws its.membership and that the matter of the variance was brought 
up at a meeting of the membership held on March 2. In its letter to the 
Board of Zoning Adjustment, the president of the Club stated as follows 
with reference to the meeting of the membership: "Due consideration 
was given to the beauty of the neighborhood and the traffic situation which 
might be involved by the presence of a school at this location. Since 
there seemed to be no reason for a refusal of a zoning variance on 


either of these points, it was unanimously agreed that the Club will go 
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on record as favoring the zoning variance for this property." 
A 10) 


Other supporting letters were made a part of the record of the 


| 
Board of Zoning Adjustment, including one from the president of 


Bliss Properties, owner of the apartment building located at 2800 
Woodley Road on the southeast intersection of 29th and Garfield Streets 
(Record A 33). eae | 
The transcript of the hearing of March 23, 1960, reveals that 
twelve (12) witnesses who were residents of the immediate vicinity - 
of the subject property testified in favor of the granting of the special 
exception. Mr. T. V. Dillon, a resident of the Woodley Hills develop- 
ment to the south of the subject property, testified that in his opinion 
the school would not have an adverse effect on the value of any of the 
houses on Woodley Hill and that in many ways it would enhance 
property values. Mr. Dillon did not believe the construction of the 
school would contribute to the traffic problem, because the parents 
driving their children to school would leave them off at 9:00 A.M. after 
the rush hour traffic has passed and pick them up at 3:00 P.M. before 
the evening rush (Tr. 39-40). | 
. Mr. Gene LaRock, who lives on 29th Street directly across ~ 
from the-entrance to the proposed school, testified that the school 


would improve and enhance the value of his property. (Tr. 40) 
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Mr. Jorge A. Montealegre, a resident of the Woodley Hill sub- 
division, likewise believed that the school would enhance the value of 
his property (Tr. 41). 

Mrs. William E. Devlin, Mrs. Alfred Den, and Mrs. Jean 
Marcouyeaux, all of whom reside in the Woodley Hills development, 
similarly testified in favor of the school (Tr. 41-43). 

Mr. William J. Bushwaller, who lives across from the subject 
property on Woodley Road, and Miss Mary Steward French, residing 
on 29th Place in Woodley Hills, testified in favor of the school 
(Tr. 43-44). 

Dr. Melchior Sevarese, residing at 2823 - 29th Street, 
immediately across from the subject property, testified as follows: 

't& & *® So as I said in the beginning I am very much in favor of the 
school and I think it will enhance the area and not detract from it and 


I noticed too that we have a public school just down the street that has 


not detracted from the area and the houses went up on Woodley Hill 


without any problem there and I think that overall this will enhance 
and improve rather than detract." (Tr. 47) 

Dr. Charles C. Fenwick, a resident of Woodley Road, testified 
as follows: ‘I would like also to say and very frankly because of the 
opposition that we have done our best to design a school that will not be 


offense to those living across the street. I think we're all agreed that 
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| 
it's necessary to take into account the feelings of those who w 
thinking as they did think that this would be an open property 
indefinitely. The school has been designed to conform to modern 
educational institutions that are attractive and not offense to the 
neighborhood." (Tr. 48-49) | 
Mrs. Vincent Healy, of 2931 Cathedral Avenue, testified in 
part as follows: "My name is Mrs. Vincent Healy and I live at 2931 
Cathedral Avenue. I am here in two capacities. First as a school 
teacher and second as a parent and the two things that I would like to 
point out that have not already been pointed out. Namely that the 
playground facilities proposed for this school are comparable, if not 


greater than the existing playground facilities, at both of the |play- 


grounds at the public schools in the neighborhood, John Oyster and 


Eaton. * * * (Tr. 49) 
At the hearing of March 23, 1960, Mr. Richard E. Collins, the 
architect of the school, testified with respect to the plans which had 
been submitted with the application to the Board of Zoning Adjustment 
(Record A 3). He testified that he had designed a school to fit into the 
character of the neighborhood and containing an entrance to the school 
on the front at Garfield Street. These plans consisted of three (3) units 
containing the school, a multiple-purpose room separated from the 


school by a courtyard, and a convent for the sisters teaching at the 
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school. At the re-hearing on July 20, 1960, Mr. Collins again testi- 
fied with respect to the alternate set of plans that had been submitted 
(Tr. 13-14). These plans consolidated the school, multiple -purpose 
room and convent into one building, retaining, however, the courtyard 
separated from Garfield Street by a brick wall. 

At the hearing on March 23, 1960, Monsignor Joseph Moran, 
then pastor of St. Thomas the Apostle Church, testified that the 
present St. Thomas’ School was located at 2701 Woodley Road and 
2702 - 27th Street, and that the buildings had been located there since 
1924 (Tr. 31). He further testified that there are 197 students attending 
school and that the school is inadequate to take care of the children 
residing in his parish inasmuch as the school had to turn down thirty 
(80) or forty (40) applicants in September that it could not take (Tr. 31). 
He further testified that the play areas in the immediate neighborhood 
consist of one-half block of 27th Street which is marked off for short 
recess periods and that the children use the playground on Garfield 
Street (the subject property) at the luncheon recess from 12:00 to 1:00 
P.M. (Tr. 32). With respect to the traffic situation, Msgr. Moran 


testified that most of the children come to the school by foot but that 


fifteen (15) automobiles currently pick up and deliver children at the 


school (Tr. 32). He further testified that the traffic at the present 


school two (2) blocks east of the proposed site is very dangerous, 
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particularly by reason of the location of the Sheraton-Park Hotel across 


from the school (Tr. 32-33). With respect further to the traffic situa- 


tion and parking facilities, he testified that there would be six (6) sisters 


and two ‘(2) lay teachers -teaching at. the school and that “none of . 
the sisters drive automobiles; and that there will not be more than one 
(1) or two (2) evening meetings at the new school (Tr. 34). With 


respect to possible noise at the school, Msgr. Moran testified that he 


| 


| 


had had no complaints of noise at the present school; and that| there had 
been some complaints with respect to the playground on Garfield Street 
but mostly against the older children, some of whom were not members 
of his parish (Tr. 34). He further testified that the boys attending the 
school would not play basketball, football and baseball there, | but would 
be assigned play fields by the Catholic Youth Organization; and that they 
could practice basketball at the school but that there was a basketball 
court in the basement of the present church. Further with réspect to 
possible noise, ‘Msgr. Moran testified that class hours are from 9:00 
A.M. to 3:00 P.M. (Tr. 35); and that there would be better supervision 
of the children on the playground with the sisters living on the grounds. 
Msgr. Moran testified that 98% of the students attending the 
school come from within his parish (Tr. 34). He described the limita- 


tions of his parish as 'From California Street on the south along 


Massachusetts Avenue on the southwest to 35th Street. Up 35th Street 
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to Porter Street and Porter to Connecticut Avenue and on the east side 
of Connecticit Avenue, not the west side, but on the east side we go up 
as far as Van Ness." (Tr. 36) 

With respect to the requirement of ample parking space, the 
plans submitted to and approved by the Board provide for five (5) off- 
street parking places (Record A 3). 

It should be noted that the Board found as facts that "The school 
as limited by conditions hereinafter set forth is not likely to become ob- 
jectionable to adjoining and nearby property because of noise, traffic, 
number of students or otherwise objectionable conditions. ..." (Em- 
phasis supplied. ) The limiting conditions appear in the Board's opinion. 
Paragraph (a) of the opinion, which is the first condition, requires the 
elimination of the so-called multiple-purpose building and convent as 
separate buildings and the substitution of a two-story building accommo- 
dating assemblage, convent and classrooms. This condition also required 
a new Site plan showing the location of the building and additional play area 
to be submitted to the Board for approval.. It further required that com- 
pleted building plans shall also require Board review and approval, Limit- 
ing condition (b) provides that the entire area be enclosed with a chain-link 
type of fencing and that screening and planting be provided on the Garfield 
Street side of the area with the type of planting to also require Board ap- 
provaL Completed building plans and plans for fencing and screening the 


area to contain the property and reduce any noise or otherwise obj ectionable 
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conditions have been submitted and have been approved by the Board of 
Zoning Adjustment. The Court should note that the courtyard, which 
will serve as a play area for the smaller children, is separated on the 
Garfield Street side towards the Woodley Hills area by a brick wall 
(Record A 3). With the view towards the further reduction of noise and 
traffic, the Board provided in its opinion [see Paragraph (c)]|that the 
school should be limited to kindergarten and grades 1 through 6. At 
the re-hearing on July 20, 1960, counsel for the intervenor defendant 


moved for a modification of this condition of the Board's Opinion on the 


ground that the school had no kindergarten and that in the parochial 


school system there is no junior high school (Tr. July 20, 1960, 

page 12). He further pointed out that children finishing the sixth grade 
would have no school to which to go and suggested to the Board that the 
school be allowed to have grades 1 through 8 but limited, however, to 
250 pupils. The Board did, infact, amend this condition of its original 
order but limited the school to grades 1 through 8 with a maximum of 
200 children (Record A 48). | 


Respectfully submitted, 


HAMILTON AND HAMILTON 


By /s/ John L. Hamilton 
Attorneys for Intervenor Defendant 
916 Union Trust Building 
Washington 5, D. C. | 


ASSISTANT CORPORATION COUNSEL, D, C. 
By /s/ George H. Clark (per JLH) 
Attorneys for Defendants 
District Building 
Washington 4, D. C. 


* ; * 


Harry M. Hull, Clerk . Filed June 15, 1961 
ORDER 

This matter came before the Court on the motions of the. 
Plaintiffs for summary judgment, and the cross-motions of the 
Defendants and the Intervenor-Defendant for. summary judgment. Upon 
hearing and oral argument of the motions, and after a reivew of the 
pleadings , the record, the briefs filed by counsel herein, the affida- 
vits and exhibits and other material in the files, including the 


transcripts of hearings before the Board of Zoning and Adjustment of 


the District of Columbia Government, and the memoranda of the 
parties requested by the Court relating to evidence adduced before the 
Board in support of or failing to support the Board's findings of fact, 
and the Court finding there was substantial evidence to support the . 
action of the Board, and such action was not arbitrary nor capricious, 
it is this 15th day of June, 1961, 

ORDERED, that the motion for summary judgment of Plaintiffs 
in each case be, and the same hereby is, denied; and 

ORDERED, that the motion for summary judgment of Defendants 
and Intervenor-Defendant in each case be, and the same hereby is, 
‘granted; and further 


ORDERED, that the Order of this Court dated January 23, 1961, 


193 


granting a preliminary injunction in this matter (Case No. 3863-60) is 
hereby discharged, and the return to the Plaintiffs of the approved 
surety of Sixteen Hundred Dollars ($1, 600.) is directed to be made 


forthwith. \" 


* 


Harry M. Hull, Clerk Filed June 22, 1961 
MOTION FOR: REHEARING | 
Now come the Plaintiffs herein and respectfully move this 
Honorable Court for a rehearing in the above entitled cause of action, 
and as grounds therefor state: 
1. That the Order of this Court dated June 15, 1961, on its 
face, is incomplete and inconclusive, in that it fails to decide important 
allegations of substantial error in the proceedings before the Board of 
Zoning Adjustment which denied Plaintiffs due process of law and a 
fair hearing, to wit: | 
(a) That the decision of the Board was based on evidence sub- 
mitted ex parte by the applicant after the close af the public hearing; 


(b) That the decision of the Board was based upon evidence 


secured by undisclosed members of the Board in their official capacity 


and not made a part of the record; 
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(c) That the Board unduly restricted Plaintiffs’ right to be 
heard on rehearing; 

(a) That the decision of the Board was based upon consideration 
of an admittedly inaccurate and incomplete transcript of the hearing. 

2. That the Order of the Court did not determine the allegation 
of error, viz., that the Board of Zoning Adjustment exceeded its 
delegated authority in that (1) it usurped the power of the Zoning 
Commission by its determination of appropriate use of land, by which 
it performed a legislative function by creating a two-block school 
district within an R-1 residentially zoned neighborhood, and (2) 
illegally amended the zoning regulations by epeating new and different 
standards and conditions as a basis for granting a special exception for 


a private school. 


3, That the Order of the Court failed to rule on the Plaintiffs’ 


allegation that the Board ignored the statutory burden of proof imposed 
upon an applicant for a special exceptian. 

4. That the Order of the Court was in error in concluding that 
the action of the Board of Zoning Adjustment was supported by substan - 
tial evidence and was not arbitrary, capricious, irrational and unlawful. 

5. Plaintiffs further submit that the Court failed to decide all 
relevant questions of law, to interpret constitutional and statutory 


provisions or to determine the meaning or applicability of the agency 
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action sought by Plaintiffs' declaratory judgment, and failed to hold 


unlawful the action, findings and conclusions of the Board af Zoning 


Adjustment which were not in accordance with law, contrary to 
constitutional right, in excess of statutory limitations and without 
observances of procedures required by law/ 

In support of the within motion, the Court's attention is 
respectfully directed to the attached memorandum of points and 
authorities. 


Raymond Ss. Smethurst 


Louise R. Smethurst 
Attorneys for Plaintiffs 
1511 K Street, N. W. 
Washington 5, D. C. 


* * * 
| 


Harry M. Hull, Clerk Filed July 17, 
ORDER 


This cause having come on to be heard on the motions of 


plaintiff Robey, et al. in Civil Action No. 3863-60 and plaintiff 
Woodley Hill Area Home Owners Association, et al. in Civil) Action 
No. 3895-60 and the opposition of defendants and intervenor defendant, 


and the Court having heard oral argument with respect thereto, it is by 


the Court this 17th day of July, 1961. | 
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ORDERED that’ the motions for rehearing being the same are 
hereby denied. 


/s/ Leonard P. Walsh 
Judge 


* * * * 


HEARING ON PLAINTIFFS’ 
MOTION FOR REHEARING 


(Pages 1 and 3 and the first six lines of page 4 of the transcript of hear- 
ing, July 13, 1961, on Plaintiffs' Motion for Rehearing are printed as 
a part of Civil Action No. 3895-60, at page 283, infra. ) 
. * * * * * 
Harry M. Hull, Clerk Filed August 7, 1961 
NOTICE OF APPEAL 

Notice is hereby given this 7th day of August, 1961, that Ralph 
Robey and Kathleen M. Robey, Plaintiffs, hereby appeal to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 15th day of June, 1961, in favor of James 
E. Schwab, et al, defendants and Patrick A. O'Boyle, a corporation 
sole, Intervenor-defendant, against said Ralph Robey and Kathleen M. 


Robey, denying plaintiffs Motion for Summary Judgment and granting 


the Motion for Summary Judgment of defendants and intervenor- , 


defendant. 
_ /s/ Raymond S. Smethurst 


/s/ Louise R. Smethurst 
Al orneys tor Pla 8s 
1511 K Street, N.W. 
Washington 5, D. C. 
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RELEVANT DOCKET ENTRIES 


Civil Docket — Docket. Proceedings 3863-60 


. 22 Complaint, appearance 


. 22 Summons, copies (5) and copies (5) of Complaint issued 
ser. #3, 4&5 11/23/60 
ser. #1 & 2 11/23/60 
. 18 Motion of defts. to dismiss or, in the alternative, to|strike; 
c/m 12-13-60; P & A; M.C.; app. Chester H. Gray, 
John A. Newton & George H. Clark filed 


. 19 Motion of pltfs to add party deft; P & A; c/s 12-19-60. filed 


. 20 Answer of pltfs to defts' motions to dismiss or to 
strike complaint; c/m 12-20-60; P & A filed 


_ 24 Order adding Joseph J. Igenfritz as Director, Depart- 

ment of Licenses and Inspections as party deft; and 

amending Paragraph 3 of Complaint. (N) | Hart, J. 
. 28 Summons, copy and copy of complaint and order issued 

to deft #6; served 12-29-60. ; 


. 29 Motion of Patrick A. O'Boyle, Archbishop of Washington, 
to intervene; P & A;C/m 12-27-60; Exhibit; M.C.; 
appearnance of Hamilton and Hamilton (916 Union Trust 
Bidg. ).- Deposit by Hamilton $5.00 | filed 


1961 


Jan. 4 Answer of pltfs to motion; to intervene and motion to dis- 
miss c/m 1-461; P&A | filed 
Jan. 5 Motion of pltfs for summary judgment; Notice; c/s 1-5-61; 
; statement; P & A; affidavit & exhibits, Nos.1, 2, 3,4A-4E, 
5, 5A,.5D, 6A-6C. filed 


Opposition of defts to pltfs motion for summary judgment; 
c/m 1-11-61; affidavit of Robert O. Clouser. fil 


Motion of pitfs for preliminary injunction and to advance 
cause for final hearing; notice; c/s 1-16-61; affidavits 
(2) P&A. filed 


Opposition of defts to motion for pre-injunction; -c/m- 
1-19-61. _ filed 


Motion to intervene submitted without argument. -. Walsh, J. 
Memorandum of Intervenor; affidavit; c/m 1-24-61. filed 


Answer to memorandum of applicant for intervention; 
affidavits; c/m 1-26-61. filed 


Order granting motion of intervenor to intervene, (N) - Walsh, J. 


Memorandum in support of nominal bond for preliminary 
injunction filed (c/s 1-24-61) filed 


Motion of deft #6 to dismiss, or in the alternative, 
to strike, c/m 2-2-61; appearance of Chester H. 
Gray, John A. Earnest, George H. Clark, ‘ 
Robert R. Redmond (Dist. Bldg); c/m 2-2-61. , filed 


Order denying motions to strike & to dismiss. QN) . Walsh, J. 


Order granting motion for preliminary injunction; 
bond $1, 600. 00 (signed January 23, 1961)(N) Walsh, J. 


3 Order consolidating with CA 3895-60 (N) = Walsh, J. 


10 Injunction undertaking of pltfs, with Glens Falls 
Insurance Co. in the sum of sixteen hundred © 
dollars ($1600. 00) approved and filed 


17 Motion of defts Schwab, Scrivener, McIntosh, Clouser, 
Davis and Igenfritz and intervenor - deft, ‘Patrick A. 
O'Boyle for summary judgment; c/m; Exhibit A; 
Memorandum of P & A in opposition to pltfs motion 
and in support of defts motion for summary judgment; 
(M.C. 2-17-60) (filed n CA 3895-60) : filed 


Date 
1961 
Apr. 25 Answer of pltf to joint memorandum; c/m 4-25-61. 


May 9 Answer of intervener-defendant to memorandum of 
pltf Robey; c/m 5-8-61. 


May 11 Reply of pltf to answer of Intervener-Defendant; 
c/m 5-11-61 


June 15 Memorandum of defts. and intervenor-deft. showing 
findings of fact in order of zoning board | 
June 15 Order denying motion of pltfs. for summary judgment; 
granting motion of defts. and intervenor-deft. for: 
summary judgment; order of Jan. 23, 1961 granting 
prel. injunction discharged; return of $1600.00 
surety to be returned forthwith. (N). Walsh, J. 


Motion of pltfs. for rehearing; c/m 6-22; P & A; M.C. filed 


Opposition of defts. to motion for rehearing; c/m 
6-28-61 filed 


Order denying motion of pltfs for rehearing (N) Walsh, J. 


‘Notice of Appeal by pltfs; deposit by Louise R. Smethurst, 
$5.00; copies mailed to. George H. Clark, .John L. 
Hamilton 

. % - Motion of pltfs to restore injunction and Bond during 
pendency of appeal; Notice; c/s 8-7-61; P & A; M,C. 


Aug. 9 Cost bond on appeal of Ralph and Kathleen.M. Robey with 
Glens Falls Insurance Co. in sum of $250. 00: (Fiat) Walsh, J. 
Approved & filed 


Aug. 11 Opposition of defts to pltfs' motion to restore Injunction 
and Bond during pendency of appeal; c/m 8/11/61, _ filed 


Date 


1961 


Aug. 16 Order denying motion of pltfs to restore injunction and 
bond during pendency of appeal; staying order of Court 
dated June 15, 1961 to and including August 18, 1961. 
(N) Walsh, J. 


Aug. 17 Motion of pltfs to reconsider order denying restoration of 
injunction and bond; notice; c/m 8/17/61; P & A; 
M. C. 8/17/61 filed 


Aug. 23 Transcript of proceedings, 7/13/61; pp 1-20; (Rep. 
J. Maher) (Court copy) filed 


Sep. 5 Transcript of proceedings, 7/13/61; pp 1-20; 
(Rep: J. Maher) (Court copy) filed 


Sep. 12 Order extending time for filing record on appeal 
to and including September 30, 1961 (N) Youngdahl, J. 


Sep. 27 Motion of pltfs to amend order of 6-15-61 to release 
corporate surety-on injunction bond; c/m 9-27-61; 
PSA. filed 
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Harry M. Hull, Clerk Filed November 26, 1961 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Woodley Hill Area Home Owners Association ) 
2912 Garfield Terrace, N. W. 
Washington, D. C. 


besa W. Bowles, and 
ompooke Calvin Bowles, on wife, 
Garfield Street, N. W. 
Washington, D. C. 


- William G. Brantley 
2843 - 29th Street, N. W. 
Washington,. D.. C. 


Jean L.. Caillouet, Jr., 

Elizabeth Lyster pigoeh his wife, 
2912 Garfield Terrace, N. W. 
Washington, D.C. 


Andre Cornu, and 
Josette Cornu, his wife, 
2857 - 29th Place, N. W. 
Washington, D..C. 


CIVIL ACTION | 
Stephen | 


Virginia Hanmer, his wife, No. 3895-1960 
2883 - 29th Place, N. W. oe 
Washington, D. C. _ 2 | 


Fayette L. P. Hobbs, 
4 Garfield Terrace, N. W. 
Washington, D. C 


. Max S. Johnson, and 
Helen M.. Johnson, . his wife, 
2910 Garfield Street, N. W. 
Washington,,. D.. C. 


Frank W.. Norris, and 
_Diana.Drury Norris, his wife, 
2909 Garfield. Terrace, N. W... 
Washington, D..C. 


Storie Seen ts wi 
orie E. pson, h e, 
2813 - 29th Place, N. W. 
Washington, D.C. . ; 


Harold H. Titus, and - 
Helen D.. Titus, his wife, 
2812 - 29th Place, N. W. 
Washington, D.. C. 
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Ethel Pilson Warwick, 
3006 Garfield Street, N. W. 
Washington, D. C. 


John Wattawa, 
2809 - 29th Place, N. W. 
Washington, D. C. 


Wash B. Williams, and 
Gladys W. Williams, his wife, 
2949 Garfield Terrace, N. W. 
Washington, D. C. 


Richard L. Wilson, and 
Katherine Macy Wilson, his wife, 
918 Garfield Street, N. W. 
Washington, D. C. 


Plaintiffs 
v. 


Samuel Scrivener, Jr. 

Robert O. Clouser 

Arthur P. Davis 

‘William F. McIntosh 

. James E. Schwab 
As.Members of the Board 
of Zoning Adjustment, 
District of Columbia, 
Room 214, District Building 
14th and E Streets, N. W. 
Washington, D.. C. 


Defendants. 
* 
Harry M. Bull, Clerk Filed November 26, 1960 
COMPLAINT FOR MANDATORY INJUNCTION 
1 


1. This Court has jurisdiction under Title 28, U. S. Code, 
Section 1651, and under the District of Columbia Code, 1951, Title 11, 


- $3,000. 00, exclusive:of interest and setae: 


2. Plaintiff Woodley Hill Area Home oS 8 


Washington, D.C. ; and pounded by. Cleveland Ay 

and Garfield Street. eter = a 
3. - The other: plaintiffs, mnatrials, 2 are citizens of th 

States, and reside: in the District ‘of’ Columbia at “= : 


are, and since its organisation have been, ‘menibers o of: 
Hill Area Home Owners Association. 


4. Defendants are the ——— of the Board! 
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Catholic Archbishop of Washington, for the erection at 29th and Garfield 
' Streets, N. W., Washington, D.C. , on Lot 811, Square 2113, of a two- 

story building accommodating "assemblage, convent, and classrooms", 
with student enrollment limited to kindergarten and grades one through 
six, the Order being amended August 17, 1960 to permit grades one 
through eight, with a maximum of 200 children. Such action was taken 
notwithstanding the fact that the site for such construction has been 
zoned residential for the past 35 years. 

6. This suit is fora mandatory injunction ta require said 
Board to vacate its said Order as amended, and to enter an Order deny- 
ing Appellant's Appeal for special exception. 

as 

7. By Act of Congress March 1, 1920, 41 Stat. 500, as amended, 
there was created a Zoning Commission of the District of Columbia "to: 
protect the public health, secure the public safety, and to protect property 
in the District of Columbia:’. Said. Act provided, inter alia, that 

“Within six months after the passage of this Act, and 

after public notice and hearing as hereinafter provided, 

the said Commission shall divide the District of Columbia 

into certain districts, to be known, respectively, as height, 

area, and use districts, and shall adopt regulations specifying 

the height and area of buldings thereafter to be erected or 

altered therein and the purposes for which buildings and 


premises therein may be used. "’ 


| 
8. Thereafter and on August 30, 1920, said Zoning Commission, 


pursuant to above direction, did adopt and promulgate Zoning Regulations 
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of the District of Columbia, establishing height, area, and use‘ districts 
in the District, and specifying height, area, and purposes for buildings. 

9. Under said Act of Congress Jume 20, 1938, 52 Stat, 797, as : 
amended, D.C. Code, 1951, Title 5, Sections 413, 414; said Zoning 


Commission was empowered: ; : | 


“to regulate the location,: height, ‘bulk, number of stories 

and size of buildings and other structures, the perce’. 

of lot which may be occupied, the sizes of yards, co 

and other open spaces, the density of population,: and the 

uses of buildings, structures, and land for trade, industry; ni 
regidence, recreation, public activities, or other purposes; Skates 
and for the purpose of such regulation said’ ‘Commission: °~ 
may divide the District of Columbia into districts or zones. 

of such number, shape, ‘and area as said Zoning’ Commis- 

sion may determine, and within such’ ‘districts may regulate 

the erection, construction, reconstruction, alteration; 
conversion, maintenance, and uses of bennee sod st pac. 
tures and the uses of land. . . ane 


“to promulgate, regutations’: ° made ‘with reabonaile ¢con- 
sideration, among other things, of the character ofthe re- 
spective districts and their suitability for the uses ‘provided ~ 

in the regulations, and with a view to encouraging stability 

of districts and of land values therein." | ie 


10. Said Act‘of Congress'also contained the following: a (52° ee 


Stat.. 799, D.C. Code, 1951, Title 5, Section 420) 


"The Zoning Commission may provide; and specify) in ‘its’ 
zoning regulations general rules to govern ' the ‘organization. 
and procedure of the Board of Adjustment . * “os and the o>: 
Board of Adjustment may adopt supplemental rules of. ae 
cedure which shall be subject to the specorst of the Zoning’ meen 
Commission after public hearing ne 


“The regulations adopted by: the Zoning Coniinission.. 
may provide that the Board of Adjustment may, in: ‘appro-— 
priate cases and subject to appropriate safeguards set! ite 
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forth in the regulations, make special exceptions to the 
provisions of the zoning regulations in harmony with their 
general purpose and intent." | ; 


Ill 

11. . Zoning Regulations of the District of Columbia, thereafter 
adopted by said Zoning Commission pursuant to said Act of Congress 
(June 20, 1938), and to be effective May 12, 1958, classified districts 
of One-Family Detached Dwellings as R-1 Districts (Section 3101), the 
purposes of such classification being declared in Section 3101.1 of said 
Regulations, as follows: 

"The R-1 District is designed to protect quiet resi- 

dential areas now developed with one-family detached 

dwellings and adjoining vacant areas likely to be de- - 

veloped for.such purposes. The regulations are de- 

signed to stabilize such areas and to promote a suitable 

environment for family life. For that reason only a few 

additional and compatible uses are permitted. The district 

is subdivided by different area requirements into R-1-A 

and R-1-B Districts, providing for districts of low and 

high density, respectively." (Words underlined are 

italicized in text) 

12. <A private school in the form of a kindergarten or serving a 
pre-school group, and meeting specified conditions, was included by. 


Section 3101. 41 of the Regulations as one of the “few additional and com- 


patible uses" permitted. Another so included by Section 3101. 42 of the 
Regulations was | . 
"Other private school, but not including a trade school, and 


residences for teachers and staff of a private school, provided 
that 
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(a) It is so located that it is not likely to become” 
objectionable to adjoining and nearby property because. 
of noise, traffic, number of students, or otherwise. | 
objectionable conditions; he ta 

(b) Ample parking space but not less than that required 
in Article 72 of these regulations, ‘is provided to accom- 

modate the students, teachers, and visitors likely to |. 


come to the site by automobile; and” | 
(c) The use will be reasonably necessary or convenient age 
to the neighborhood which it is proposed to serve." 


(Words underlined are italicized intext) = 


13, Article 72 of the Zoning Regulations, cited in above Section 
3101. 42(b), requires two parking spaces for each three teachers and 


other employees except custodial personnel | 


14, Article 82 of said Régulations provided for organization and 
procedures of the Board of Zoning Adjustment, Sections 8203. 4, $203.4, 
9203.8, 8204.2, ‘and 8204. 3 thereof being respectively.as follows: 


“Each appeal or application to the Board shall be made ~ 
on the appropriate form provided by the Zoning Commission 
and all information required by such form shall be furnished — 
by the appellant or applicant." (8203.1) iF ae 


"A public hearing will be held on each appeal or appli-. 
cation to the Board. " (8203. 4) el UST ORI eee 
"In all cases before the Board the burden of proof 
rest with the appellant or applicant. If no evidence is pre. 
sented in opposition to his case, he shall not be relieved of 
this responsibility." (8203.8) fet he ng AR 


"No request for rehearing shall be considered:‘by the. 
Board unless new evidence is submitted which’ could not ' 
reasonably have been presented at the original hearing. - 
If a rehearing is granted, notice shall be given as in the 
case of an original hearing." (8204.2) Rae 


| 
| 
1 
| 
{ 


“An appellant or applicant whose appeal or application 

has been denied shall not institute a new appeal or applica- 

tion on the same facts within one year from the date on which 

the Board issued its order upon the previous appeal or appli- 

cation." (8204. 3) 

15. The form specified in said Section 8203. 1, and provided by 
the Zoning Commission, requires "a clear and accurate. description of 
the proposed work or use for which the appeal is made", and also for 
the submission therewith of | 

Plats drawn to scale, showing the boundaries and dimen- 

sions of the lot; dimensions of existing buildings, and plans 

and elevations of proposed buildings to be erected or altered 

in sufficient detail to an understanding of the problem. "’ 

Iv 

16. The-area west of 29th Street, N. W., Washington, D.C., 
and bounded by Cleveland Avenue, 3ist Street, and Cathedral Avenue, 
had been zoned.residential long prior to 1950, and was so zoned then: 
as itis today. It included the sites on which the dwelling houses of the 
individual Plaintiffs are now located (except 2843 - 29th Street, N.W.), 
and also the 1-1/3 acres (Lot 811, ‘Square 2113) at the northwest corner 
of 29th and Garfield Streets. This entire area was undeveloped in 1950, 
except for a mansion, termed historic, located. on a tract of 8-1/2 acres, 
which mansion is now occupied by the Maret School, and except for a 


tract of 6-1/2 acres immediately to the East, and owned by the Swiss 


| 
Confederation, and on which its Embassy was located. 
| 
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"17, An application filed early in 1950 by a local business group, 


and vigorously prosecuted, fora rezoning of the undeveloped ‘portion of 
the above area west of 29th Street, from its restricted residential'status, 
received unfavorable consideration from the District Zoning Advisory’ : 
Council, which in its Report thereon,’ dated October 31,2950 (ED. 
262706), stated: seh TE oA a | 
"The principal reason justifying denial, however, is the 
fact that the land has‘been a part of a restricted area for at 
least 25 years, and-that the majority-of ‘single family home 
construction within the area has | be beet in rerane home 
this: plan.’ 
On the basis of this recommendation, said zone Cooks 
on December 13, 1950 denied the rezoning application. 
18. Thereafter and on December 19, 1951, said Zoning Commis- 
sion again denied an ‘application for rezoning of such undeveloped portion. e. 3 
of said area, from its restricted residential status. (Appeal of Edward C. 
Baltz et al, No: $106, Board of Zoning Adjustment) - : 
19. Special exception ‘granted June 20, 1951, esate the she 
Maret School to remove to its present site (3000 Cathedral Avenue) on ' 
said 8-1/2 acres, imposed restrictions carefully designed: to protect the 
residential character of the surrounding residential areas. (Appeal No. — 
2930, Board of Zoning Adjustment) The Swiss Confederation, occupying. 
the adjoining area of 6-1/2 acres to the east, has maintained the restricted 
character of the neighborhood, with its residential Embassy at 2900 


Cathedral Avenue, and atractively landscaped grounds. 
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20. With the exception of said unimproved.1-1/3 acres (Lot 
811,. Square 2113) at the northwest corner of 29th and Garfield Streets, 
the rest of aforesaid original area, namely that west of 29th Street, 
bounded by Cleveland Avenue, 31st Street, and Cathedral Avenue;: com- 
prising about 20 acres, has now been developed residentially, said: 
Woodley Hill Area by fully detached single family dwelling houses. of 


substantial character. - Such development was a direct outgrowth of the 


policy of said Zoning Commission maintained over 35 years, and re- 


affirmed by its said rulings December 13, 1950 and December 19, 1951, 
denying rezoning applications. 
Vv 

21. Present title to said Lot 811, Square 2113, is in said 
Patrick A. O'Boyle, Roman Catholic Archbishop of Washington, a cor- 
poration sole, and was acquired April 24, 1951, when said Lot was, as 
it still is, within said residentially zoned area west of 29th Siveats 
bounded by Cleveland Avenue, 31st Street, and Cathedral Avenue. 
Special exception granted in 1955, renewed in April 1957 for five years, 
allowed a playground on said Lot for the convenience of St. Thomas 
Apostle School, then and still located at 2701 Woodley Road, N. W.. and 
2702 - 27th Street, N. W. 

22. On January 29, 1960, said Archbishop filed Appeal (no. 


5841) with said Board of Zoning Adjustment for a special exception 
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under said Section 3101. 42 of the Zoning Regulations for the construction 


of a parochial school on said Lot 811 for the Church of St. Thomas 
Apostle, 2665 Woodley Road, N. W. Three buildings were proposed 
under plans filed with the Appeal — a one-story school, a one-story 
multiple-purpose building so-called, and a convent of two stories. The 
playground on the site would be retained, in reduced size.’ Hearing’on 
said Appeal was held March 23, 1960, Plaintiffs appearing in opposition, 
and the Board reserving decision. . | 4 
23.. On April 11, 1960, three weeks after hearing held on the 
plans submitted with the Appeal, and closing of the record, Appellant,’ 
without any prior notice to opponents, or filing of new form under said 
Section 8203.1, transmitted plans to said Board for one two-story build- 
ing (instead of the three buildings), ‘simultaneously advising the Board 
of the acceptability of those plans to Appellant if special exception should 
be granted. Plaintiff Woodley Hill Area Home Owners Association moved, 
unsuccessfully, to strike such plans, and to limit review to the record as 
established at the conclusion of the hearing March 23, 1960.' Thereafter 
and on May 24, 1960, the Board, without further hearing, and by vote of 
3 to 2, entered its aforesaid Order eliminating as separate buildings the 
multiple-purpose building and the convent proposed in the plans filed with 
the Appeal, and substituting therefor, and authorizing, "a two-story build- 


ing accommodating assemblage, convent, and classrooms", with student 


214 


enrollment limited to kindergarten and grades one through six, the. .; 
Order being amended August 17, 1960 to permit grades one through 
eight, with maximum of 200 children. Such amendment served in 
effect to place said school in part in. the category of junior high schools, 
for which under District Board of Education standards, site area of at 
least 10 aeres is deemed desirable. 
WE 

24. On June 22, 1960, Plaintiff Association moved for recon- 
sideration of Board action of May 24, 1960, and for rehearing, and on 
Jue 28, 1960 rehearing was granted and scheduled for July 20, 1960, 
each side to be limited to fifteen minutes for testimony and argument. 
Plans filed with the Appeal in effect stood rejected under the Order 
May 24, 1960, and it did not approve the plans transmitted to the Board 
April 11, 1960, nor tefer to them. .On July 8, 1960, said Board issued 
and served notice of the rehearing, allegedly pursuant to said Section 
$204. 2 of the Zoning: Regulations, but plans for rehearing consideration 
were not specified. Appellant did not, prior to the rehearing, disclose 
what plans would be submitted thereat, or at any time file therefor form 


under said Section 8203. 1. 


| 
25. The Appeal had been filed and prosecuted under the full 


Section 3101.42, hearing held thereunder March 23, 1960, and Order 
entered May 24, 1960, containing findings under:all three subparagraphs 
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of the Section. On June 14, 1960, the Zoning Commission deleted 

subparagraph (c) from said Section, which subparagraph established 

as a condition for special exception for a private school that. “The use 

will be reasonably necessary. or convenient to the neighborhood which 

it is proposed to serve". At no time did said Board inform Plaintiffs 

of such deletion, knowledge thereof coming to them later, indirectly, 

nor did said Board advise Plaintiffs whether on the rehearing the Appeal 

would be determined.as under the full Section 3101. 42, or ander it as 

modified. 
Accordingly, Plaintiffs were not informed either as to What plans 

would be considered at said rehearing, or as to what Regulations would 

be regarded as controlling. | 


26. In the circumstances it was obvious that evidence | in support 


of objections to the Appeal could not adequately be orally presented in 15 


minutes. Therefore, Plaintiff Association prepared written Memorandum, oe : 

for submission at the rehearing, showing that the proposed school could: 

not be constructed and operated on the site under any plan, ‘without serious 

damage to the residential neighborhood and the public interest. Attached 

to said Memorandum as Exhibits were 
General Review of Appellant's Proposed Uses ‘of Lot 8 
Square 2113, by Joseph W. Rogers, Jr., registered a: 
Washington, D.C., presenting facts establishing the inad~ ~ - 
visability of placing such a non-conforming non-neighborhood 


institution on the last remaining 1-1/3 acres of the residential 
tract of about 20 acres. 
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Affidavit-of Traffic Count, by Mrs. Andre Cornu (a co- 

Plaintiff herein), showing the serious traffic situation 

affecting the site. 

Letter from:Frederick A. Marsteller, experienced © 

Washington realtor, expressing view that the proposed 

construction would decrease Woodley Hill property values. 

When the above documents were offered at the rehearing, Appel- 
lant moved for their exclusion on the ground that their acceptance and 
consideration would deprive Appellant of the Constitutional right of cross- 
examination, in violation of due process. The Board, by its Chairman, 
sustained the motion, contrary to controlling rulings of this Court and 
the Court of Appeals. 

Appellant did not then, or at any time thereafter, controvert the 
statements of factor views contained in said documents. 

VIL 

27. Said plans transmitted April 11, 1960, after the original 
hearing March 23, 1960, called for a two-story structure comprising 
multi-purpose assembly hall accommodating at least 250 persons, with 
stage, and kitchen, on the first floor, and classrooms and living quarters 
for the teaching staff'on the second floor; also for rear service entrance 
to an alley which would extend to the foot of steeply graded 29th Place. 

It was reaffirmed in Appellant's Memorandum filed with said Board, on 


June 22, 1960, that such transmission April 11, 1960 did not constitute 


a formal submission, but was "solely for the purpose of indicating to. the 
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Board that Appellant was prepared ‘to construct 2 two-story type of 
school building if such was deemed ‘necessary: by the’ Board". PP 
ofa citanst : 

Then, at.the rehearing July:20, 1960, sapere filing form ‘under 


said-Section 8203. 1, or giving advance: notice of any: ‘kind,’ Appellant fon 


the first time formally submitted the plans, ‘by: producing them, handing Bes: 


them to.the Board members for examination,: and: calling the designing 
architect to explain what they embraced. Thereupon Plaintiffs ‘moved: ie 
for a full rehearing onthe plans, ‘onthe prow that there had'pever : 
been a hearing thereon; that Appellant had not advised that they would” : 
be presented; and that to grant.a special: exception on plans which’ would = 
decrease property values..in the area, : ‘without’ adequate ‘Oppo 
be heard:on them, would.violate-due process ‘Of lam pa 


on July 22, 1960, written Memorandum: was tiled "on: Behalf of: Woodley 
Hill: Area: Home‘Owners: Association ‘in Seppoit ‘of: Motion for ‘Full Hear 


ing on Plans Formally. Submitted by Appellant for: The First Tine 
July:20, 1960". Se 


Presented in this. Proceeding"... -: 2. 6)! 
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| 
| 


Board letter October 5, 1960 advised that at its meeting Sep-"_ 
tember 30; 1960 the Board had reviewed:the findings and evidence in - 
the Appeal, and directed that: movant be informed. “that all evidence 
submitted, including the disputed documents proffered by objectors on 
July 20, 1960, and all evidence heretofore submitted.in this proceeding, 
was reviewed and considered by the Board prior:to final decision ‘ren- 
dered in this case”. 

29. On October 7, 1960, Manuel:J. Davis, Esq, of the Bar of 
this Court, wrote said Board that at|said hearing March 23,1960, ‘he 

. had entered appearance, and made protest, for Mr: Wash:B. : Williams 
(a co-Plaintiff herein), but remained without knowledge or advices of - 
the Board's subsequent actions until October 6, 1960, and:therefore did 
not attend the rehearing July 20, 1960; and he requested copies of the 
Board's decisions arising from his said protest, and also:a resetting. 
of the-matter for hearing, so that he could be heard. «>: 

Board letter November 1, 1960 advised of its action October 31, 
1960, denying the request for Appeal reopening..: 2 227!) 2t5or 

vaqt | 

30. . The Board's action in granting special exception fora: two- 
story building accommodating assemblage, convent, and classrooms, - 
grades one through eight, maximum-enrollment 200, was arbitrary,” 


capricious, an abuse of discretion, and beyond its:powers, because 
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ek (ae ; OE a | 
Appellant didnot establish pursuant to said Section'3101. 42(a), 
by burden of proof as required by said Section 8203.8, or by any'proof, 
that the institution’ "is not likely to become’ objectionable to adjoining — 


and nearby property because of noise, traffic, ‘number of students, or 


areas objectionable conditions", and the record does not support: 
such a finding, Plaintiffs having affirmatively shown that the institution 
would be objectionable to adjoining and nearby property ‘pecause of its’ 
non-conforming character; immediate proximity: to ‘the: established or : 
dential neighborhood, and’ with no surrounding buffer: zone; ‘location at 
the intersection of heavy and fast moving: traffic; complete imadequacy’ & 
of the site; intrusion of a: sot NetghBorhicod service at the expense ‘of a. iS 
residential neighborhood of substantial.character, ‘developed ‘under long- 
standing zoning programs; adverse effect.upon moneys Hl property 3 
values; pAgeBiar. 
(b) 
Appellant did not establish pursuant to said Section $101.4200, 
by burden‘of proof as: required by ‘said Section 8203.8, "Or by any proot 
that "ample parking space’... . is provided: to accommodate the s 
teachers, and visitors likely to come to the site by automobile”, , and the 


{ 


record does not support such finding; ‘Plaintiffs: having attirmatively 


lished the. inadequacy of off-street parking facilities in the already saturated 
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street parking neighborhood, and the hazards, and detriment to public 
interest, which would result from the proposed useof the site; 
(c) 

Appellant did not establish pursuant to said Section 3101. 42(c), 
by burden of proof as' required by said Section 8203.8, or by any proof, 
that the use of the school "will be reasonably necessary or convenient 
to the neighborhood which it is proposed to serve", and the record does 
not support any such finding, Appellant having merely attempted to es- 


tablish convenience to the Church Parish, which comprises about 1600 


acres and includes a multitude of neighborhoods, 98: per cent of the .pres- 
ent School's students coming from various parts of the Parish, and only 
about 5 students from the 47 homes in the Woodley Hill development, 

the homes on Garfield Street between 29th and 31st Streets, most di- 
rectly to be affected by the proposed construction, having no child of 

. school age. 

31. The Board's action in granting the special exception consti- 
tutes' 2 taking of property of Plaintiffs without due process of law, and 
a deprivation of equil protection of the law, and was without fair hear- 
ing, in violation of their rights under the Fifth Amendment to the United 
States Constitution, because 

(a) 

The Board could exercise its discretion to grant the special ex- 

ception only if Appellant had established by burden of proof that all 


221 


conditions} and: requirements under-said Sections $101-42(a)y's101 a : 
and 3101.42(c), as set out-in paragraph 30 hereinabove;. had been met. 3 
Appellant not only completely failed so to establish, but in: ettoct ed 
mitted that the construction: would pe objectionable: o ‘adjoining’ property. 
owners, ‘within the sense‘of Section. $101. 42(0).- Therefore, the Board ~ 
was without.authority to-grant the special exception, and its: action in 
_ go doing was ultra vires-and: voids: : 
) “@) ! 2 
‘The Board by its. Order: May 24, 1960; in effect rejected'the: ae 
plans filed with the Appeal, which-called for three: separate buildings, 


and on which hearing had been held, and authorized a special exception 


for the erection of a single multiple-purpose institational butlding, eet oe 
which would include living quarters for the: teaching staff; ‘unauthorized rized 

by the Zoning Regulations or otherwise, in’ addition to the assemblage 
so-called; and classrooms: : There had-never' been: a shearing’ on: plans 
for.such multiple-purpose building, -or notice of the ‘same on:the form’ Sig 
under said Section 8203.1,: or otherwise. The Boar's action ee 
fore violative of Sections 8203. 1.and.8203. 4, -and ultra vires and void: 


for that reason also; 


fc) <4 sage Se 3 
The Board rendered the rehearing 2 legal nullity, by failing to’. 
require:Appellant to furnish for the same, ‘and:-in advance thereof,’ the - 


information required under said Section 8203.1, including plans which 


were to be considered; failing to notify Plaintiffs in its notice of rehear- 
ing as toplans to be considered; failing to notify Plaintiffs in its:‘notice 
of rehearing or otherwise as to what Regulations would be regarded as 
controlling at said rehearing, said Section 3101. 42 having been modified 
June 14, 1960 by deletion of its: thind subparagraph; denying Plaintiffs 
opportunity to be heard on plans presented at said rehearing without 
notice, by imposing a time limit of 15 minutes for the purpose; contrary 
to rulings of this Court and of the Court of Appeals, excluding ‘documen- 
tary evidence offered at said rehearing directed to establishing that the 
proposed construction on the site would be impractical under any plan; 
denying Plaintiffs’ motion for a full heaving on the plans presented at 
said rehearing without notice; : | 

@ 

The Board permitted Appellant at said. rehearing to present: 
plans materially different from those filed with the Appeal, ‘and! thereby 
to institute a new Appeal within one year from the Board's Order May 24, 
1960, contrary to the prohibition in said Section’8204.3; 

(©) 

The Board, on August 17, 1960, amended its-Order May 24, 1960, 
to permit grades one through eight in liew ofa kindergarten and grades 
one through six, notwithstanding that at the original hearing and ‘at the- 


223 


so-called rehearing Appellant had adduced no. ‘evidence to support the con- 
cditions: requirediinder:éaidSection 3101.42 for: special exception; ands 
notwithstanding that superimposition of two grades of junior high school 
upon the elementary school grades rendered the Institution on sil more e 


objectionable. == eee eres 


_ $2... Plaintiffs have exhausted their administrative. remedies, 


have no adequate remedy at law, and will suffer irreparable injury um 
~ less granted injunctive relief. Such injury includes substantial ca ou 
pairment of Plaintiffs" use and enjoyment of their respective properties, : : 
purchased by them in reliance upon long-standing Zoning Regulations; 
and serious adverse effect upon the \¢ marketability 0 of said i properties Ss 
and their value. 
WHEREFORE Plaintiffs pray poe 
(a) That the Court direct that their be certified tb % for’ its c con- 
sideration herein, the entire record before said Board ot Zoning Adjust- 
ment in said Appeal No. 5841, including all ‘Orders, evidence, transcripts, 
memoranda, letters, telegrams, and other documents, and algo all memo- 


sai 


randa and minutes: made in- conection with the Board's deliberations 


(b) That the Court inoue mandatory njmcton roguiring sald Board 
3 of Zoning Adjustment to vacate its Onder of May 2 1960, as 


* oe 
Harry M. Hull, Clerk haa “t Filed December 21, 1960 
MOTION FOR LEAVE TO ADD JOSEPH J. ILGENFRITZ, 
DIRECTOR, DEPARTMENT OF LICENSES AND pulsar 


DISTRICT BUILDING, WASHINGTON, D.C. ; | 
AS A PARTY DEFENDANT 


AS A ae eee ee —————_—_—__—____— 

Come now Plaintiffs and move for leave to add Joseph J. Tigen- 
fritz, Director of the Department of Licenses and Inspections, District 
Building, Washington, D.C. , a8 a party Defendant herein, and to.amend 
their Complaint accordingly, and for grounds therefor say: 

That under the Order by the Board of Zoning Adjustment for the 
District of Columbia, which Order is the subject of the instant proceed- 
ing, a special exception for the construction of the School sought to be. 
built was granted, subject to sh by said Board of the building plans 
for the School; that such apprival tas now been granted, and said © 
Joseph J. . Lgenfritz as Director of said Department will be required ~ 
issue the necessary building permits therefor; that Plaintiffs will cea 
faced with imminent and irreparable damage on the issuance of the 
building permits, which will require application by Plaintiffs for 2 a pre- 
liminary injonction against said Joseph J. “gentritz as said Director, 


to stay his issuance of anid permits and thereby to ‘maintain me status 


quo pending final hearing on the issues ssi Ri that said Joseph J. Dgen- : 


fritz as said Director therefore becomes a necessary party herein. 
Points and Authorities are attached. 


-/s/ John Wattawa 
ohn: Wattawa 


* 


Harry M. Hull, Clerk 


‘arthur P, Davis, William F. Mcintosh, and 
Schwab are members of the Board of 


‘June 20, 1938, 52 Stat. 799, a1 

1951; Title 5,. Section 420, Sa: 

herein as such.:.' Defendant: Joseph 
rector; Department'of- ‘Licenses: 


Building, Washington, De and’ is made 


Harry M. Hull, Clerk | 


* 


Filed December 29, — 


MOTION FOR INTERVENTION 
Comes now PATRICK A, O'BOYLE, Roman Catholic Archbishop of 


Washington, a corporation sole, and moves the ‘Court for an order permitting _ 


him to intervene as” defendant in the above -entitled action and permitting ‘his 


proposed motion to'dismiss annexed hereto, to be filed as the motion to dis- 


miss of said intervenor in this action 


upon the following ‘grounds: 


‘That the applicant is the owner of the land involved in this proceed- 


ing, which land was the ‘subject of an order of the’ ‘Board of Zoning “Adjustment 


set forth in paragraph’5 of the ‘complaint and that the ‘present Court ‘rodeos 


"ings will substantially affect property 
2. That the representation of 


rights of the ‘applicant. 
applicant's interest by existing parties 


may be inadequate and the applicant will be pound: aby any  Sedement entered in 


| this action. 


| Harry M. oa Oe 


, sete ‘AND: HAMILTON 
* ‘§ Liens 64 5 Reap He 


 Bileg February 8; 1961 


ORDER 


Upon. consideration of the. oral 
Catholic Archbishop of Washington, a 


motion of. Patrick A. O*Bople, Roman 
corporation ‘sole, to. consolidate this 


case with the case of-Ralph Robey, etial. v. James E- Schwab, etal., Civil 


Action No. 3863-60, and it appearing | 


that these actions involve a common 


question of law and fact and that a consolidation of these actions will tend to 


avoid unnecessary costs and delay, it 


is this $rd day of February, 1961, 


ORDERED that! this case be and the same is hereby consolidated with 


ple 


the case of Ralph Robey, et al. v- James E. Schwab, et al. for til andor 


any and all other proceeine®. incident. hereto, fe 


Harry M. Hull, Clerk 


* ok! * 
Harry M. ‘Hull, Clerk Filed February 14, 1961 


Statement of Material Facts As to Which 
There Is No Genuine Issue 


(a) 

By. Act of Congress March 1, | ee 41 Stat. 500, as amended 
there was created a Zoning Commission of the. District of Columbia, "to 
protect the public health, secure the| ‘pablic safety, and to protect prop 
erty in the District ‘of Columbia.” The Act provided, inter alia, that 


_"Within six months after the passage of ‘this’ Act, and after 
e notice and hearing as Rereinstter i ee ante 


spectying te 
._ buildings and. ae cries therein may be used." 

Thereafter, and on August 30, 1920, the newly: created: Zoning 
Commission, acting pursuant to the above direction, did adopt.and 
promulgate Zoning. Regulations of the. District. of Columbia, establishing .. 
height, area, and use districts in the District, and specifying height, 
@) ooths 

Thereafter, under Act of Congress June 20, 1988, 52 Stat. 797, = 
as amended, D. C. Code, 1951, Title 5, Sections 418, 414, the Zoning 
Commission was additionally empowered 

Pepe jects perl betes talks number of stories and: 

9 poate en ae ee 


which may be occupied, a sizes of yards, courts 
open sapces, the density of population, and the uses of build- 


area, and purposes for buildings. 
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| 
| 
1 
| 
| 
| 
: 


ings, structures and land for trade, industry, ’ residence, 

recreation, pablic activities, or-:other purpose 8) id ae the 
purposes: of such regulation: said Commissi ‘ 

betaine of Columbia into districts or zones 


"to promulgate regulations Snes mise with ‘es alscchaa'e con- 
sideration, among other things, of the character of the re-" 
spective districts and their suitability for the uses | 

in the regulations, and with a view to encou 
of districts and of land: values’therein:"' ~'* 


The above Act June 20, 1938)°52 eee 799, 


eee 
se) ae 


Le Prt 
i ae yf 
nh wh 


Adjustment: ea jie acd of five member = and p ee 


ent : 
Board may adopt supplemental rules af procedu ew. 
shall be: subject to the approval of the Zoning Ci nm 
after public hearing... _ By pera? 
"The sopra’ adopted by: the Zoning | 


provide that the Board of Adjustment. may, 
cases and eee to a conan tot 


purpose and intent. #f 


a). 


§ 
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"The R-1. District is designed to protect quiet residential 
areas now developed with one-family detached dwellings 
and adjoining vacant areas likely to be dev for such 
parposes. The regulations are designed to stabilize such 
areas and to promote a suitable environment for family life. 
For that reason only a few additional and compatible uses 
are permitted. The district is subdivided by different 
area requiremenfs into R-1-A and R-1-B Districts, 

roviding for districts of low and high density, respectively." 
fwords underlined are italicized in text) 


(b) 

A private school in the form of a kindergarten or serving a 
pre-school group, and meeting specified conditions, was included by 
Section 3101.41 of the Regulations as one of the "few additional and. 
compatible uses" permitted. Another so included, by Section 3101, 42 | 
following, was | : 


"Other private school, but not including a trade school, 
and residences for teachers and staff of a private school, 


provided that 


(a) It is‘so located that it is not likely to become objec- 
tionable to adjoining and nearby property because of 
noise, traffic, number of students, or otherwise 
objectionable conditions; 


(b) Ample: space, but not less than that. required 
in Article 72 of these regulations, is provided to accommo- 
date the students, teachers, and visitors likely to come to 
the site by automobile; and shen 


(c) The use will be reasonably necessary or convenient 
to the neighborhood which it is proposed to serve." 


iit 
(a) 4 
Article 82 of the Zoning Regulations provided for.organization . 
and procedures of the Board of Zoning Adjustment, Sections thereof 
being respectively as follows: 
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} : 

"Each. appealor application. to:the:Board shall ‘be made‘on 

‘the appropriate form provided by: the Zoning Commission, - es 
-and:all information required:by such form shallbe'far=°>)) 3 
nished by the appellant or ie ggpere ii Bieatcr pete 1) Ya deg 


“A public hearing will be held om each ampeal or application oe 
to the Board, "’ Gection 8203. 4): es 


"In all cases before the Board the. bandon of proot shalt 
rest with the appellant or applicant.’ TE no evidence. is ae 
. presented: in opposition to his case, he ‘shall ‘not: PON eis | 
~ lieved of this responsibility. a (Section 8203.8): Bist 


"No request for rehearing: shall. be conside 
unless:-new evidence is submitted which ‘could. not. reasons 2 
ably have been: Lophcate at me original toe s 

: 8204.3): ‘i : 

"An appellant.or applicant: whose appeal: or application: has: 
been denied shall not institute a new.appeal or. application 
on the same facts within'one year from the date: yn which 
the Board issued its order upon the preriow appeal oF 
plication.:"" ection 8204. 3):° Wig cheer See 


Oe 


Plaintiff Woodley Hill Ares Home Owners Ai ; 
eorsotrated, non-profit organization formed in. Febery 
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owners in that area for the protection of its stability and of property 
values therein. Such area lies west’of 29th Street, N. W. , Washington, 
D.C. , and is bounded by Cleveland Avenue, 3ist Street, and Garfield 


Street. 


| =O 
The other Plaintiffs, individuals, reside in the District at the 


respective addresses given in the Complaint caption, in homes owned 
by them. All of the buildings, except that at 2843’ - 29th Street, N. W., 
are one-family detached dwelling houses ssosteacted in the period 1954- 
58, and the respective premises range in value from about $40, 000. 00 
to about $100, 000. 00. ! 

These Plaintiffs are, and since its organization have been, mem- 
bers of the Woodley Hill Area Home Owners Association. 


v 


(a) 

Aforementioned area (west of 29th Street, N. Ww. ; and bounded 
by Cleveland Avenue, 31st Street, and Cathedral Avenue) had been zoned 
residential long prior to.1950, and was so zoned in 1950-as it is today. 
it included the sites on which the dwelling houses of the individual Plain- 
tiffs are now located ‘(except 2843 - 29th Street, N. W.), and also 1-1/3 
acres. (Lot 811, Square 2113) at the northwest corner of 29th and Gar- 


field Streets... This entire area was undeveloped in 1950, except fora 
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mansion, termed historic, located on a tract of 8-1/2 acres, and now 
occupied by the Maret School, and except for a tract of 6-1/2 acres im- 
mediately to the east, and owned by the Swiss Confederation, and on 
which its Embassy was located. . 
(b) 
An application filed early in 1950 by a District business’ group, 
and vigorously prosecuted, for a rezoning on the undeveloped sition 
of the above area west of 29th Street, from its restricted residential 
status, received unfavorable consideration from the District Zoning 
Advisory Council, which in its Report thereon, dated October 31, 1950 
(E. D, 262706) stated: | 


“The principal reason justifying denial, however, is the 
fact that the land has been part of a restricted area for 
at least 25 years, and that the majority of single family 
home construction within the area has been built in re-| 
liance upon this plan." 


On the basis of this recommendation, the Zoning Commission on 


December 13, 1950 denied the rezoning application. 


(c) 

Thereafter and on December 19, 1951, the Zoning Commission 

again denied an application for rezoning of such undeveloped portion of 
the area, from its restricted residential status. (Appeal of Edward C. 


Baltz et al, No. 3106, Board of Zoning Adjustment) 
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(d) 

Special exception granted June 20, 1951, permitting. the Maret 
School to remove to its present site (3000 Cathedral Avenue). on.the 
tract of 8-1/2 acres, imposed restrictions carefully designed to protect 
the residential character of the surrounding residential areas. (Appeal 
No. 2930, Board of Zoning Adjustment) 

The Swiss Confederation, occupying the adjoining area of 6-1/2 
acres to the east, has maintained the restricted character of the neighbor- 
hood, with its residential Embassy at 2900 Cathedral Avenue, and attrac- 
tively landscaped grounds. _ | 

(e) 

With the exception of. the 1-1/3 acres. (Lot 811, Square 2113) at 
the northwest corner of 29th and Garfield Streets, the rest of "aiore= 
mentioned original area, namely that west of 29th: Street, and bounded 
by Cleveland Avenue, 31st Street, and Cathedral Avenue, comprising 
about 20 acres, has now been developed residentially, the Woodley Hill 
Area by fully detached single family dwelling houses of substantial 


character. 


Such development was a direct outgrowth of the policy of the 


Zoning Commission maintained over 35 years, and reaffirmed by its. . 
aforementioned rulings December 13,.1950 and December 19, 1951. 


VI 
| (a) : 
Present title to Lot 811, Square 2113, is in Patrick A. O'Boyle, 
Roman Catholic Archbishop of Washington, ‘a corporation sole, Intervenor- 
Defendant herein, and was acquired by him on April 24,1951, lwhen the 
Lot was, as it still is, within the aforementioned ronideittaltylsdned area. 
(b) 
Special exception granted in 1955, renewed in April 1957, for five 
years, allowed a playground’on the Lot for the convenience of the St. 
Thomas Apostle Parochial School, then and still located in twdnatiry 
buildings at 2701 Woodley Road, N. Ww. and 2702 - 27th Street, N.W.,; 
near the Church of St. Thomas. Apostle itself at 2665 Woodley Road, N.W. 
(c) | 
On January 29, 1960, the Archbishop filed Appeal (No.| 5841) with 
the Board of Zoning Adjustment for a special exception under the Section 
$101. 42 of the Zoning Regulations for the construction of a parochial 
school for-the above Church on the Lot 811. Three separate buildings 
were proposed under plans filed with the Appeal, namely a one-story 
school, a one-story multiple-purpose building so-called, and a convent 
of two stories. The playground on the site would be retained, jis reduced 


size. - 


Hearing on the Appeal was held March 23, 1960, and at its con- 


clusion the Board reserved decision. 


(a) 

On April 11, 1960, three weeks after hearing held on the plans 
submitted with the Appeal, and closing of the record, Appellant Arch- 
bishop (Intervenor-Defendant herein), without any prior-notice to op- 
ponents, or filing of new executed form required under the Section 8203.1 
of the Zoning Regulations, transmitted plans to the Board for one two- 
story building (instead of the three buildings), simultaneously advising 
the Board of the acceptability of those plans to Appellant if special ex- 
ception should be granted. 

Plaintiff Woodley Hill Area Home Owners Association moved, un- 
successfully, to strike such plans, and to limit review to the record:as 
established at the hearing March 23, 1960. 

(b) 

Thereafter and on May 24, 1960, the Board, ‘without further hear- 
ing, and by vote of 3 to 2, entered its Order, subject of the Complaint 
herein, eliminating as separate buildings the multiple-purpose building 
and the convent proposed in the plans filed with the:Appeal, and substi- 
tuting therefor, and authorizing, "A two-story building accommodating 
assemblage, convent, and classrooms", with, student enrollment limited 


to kindergarten and grades one through six, the Order being Amended 


August.17, 1960, without further hearing, to permit grades one through 


eight, with maximum of 200 children. © 
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(c) 


- ‘The amendment August 17, 1960 served in effect to place the 


“school in part in the category of junior high schools, for which 
District Board of Education standards, site area of at least 10 


deemed desirable. 


VIII 
(a) : 
" On June 28, 1960 rehearing in the Appeal was granted on’ motion 


, under 


acres is 


of Plaintiff Association and scheduled for July 20,' 1960; but the ‘Board 


in its Order for the rehearing limited each side ‘to fifteen minutes for ~ 


testimony and Rin 


tot 


) ! ‘ Ye e THE | 


The Order aay 24; 1960 did not adopt plans 1 filed: ‘with the Appa. 


Jt made no reference to the plans which Appellant had transmitted to' the 


Board on April 11, 1960, solely, as he advised,’ for the’ PUrpos 
’ cating to the Board that Appellant was prepared to construct ‘a two ! 


eof indi- 


two-story 


type of school oe if such was deemed necessary by the Poard f 


Ce ae ed 


"On July 8, 1960 the Board issued and served notice of the rehear- 


ing, but plans for rehearing consideration were not specified in the notice. 


Appellant did not, prior to the.rehearing, disclose what, “if any, plans 
would be submitted thereat, nor did Appellant at any time fill out and file 


the form required under the Section 8203.1 ‘of the > Zoning nena 
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@ 

At the rehearing July 20, 1960, Appellant for.the first time 
formally submitted the plans, initially transmitted to the Board April 11, 
1960, by producing them before the Board, handing them up to the mem- 
bers for examination, and calling the designing architect to interpret . 
them. They called for a two-story. structure comprising multi-purpose 
assembly hall accommodating at least 250 persons, and stage, and 
kitchen, on the first floor, and classrooms and living quarters for the - 
teaching staff on.the second floor; also for rear service.entrance to an 
alley which would extend to the foot of steeply graded. 29th Place...;, .. 

(e) Squmbers Bie = 


Plaintiffs then moved at the. rehearing for a full rehearing on these 


plans, on the ground that there had never been a hearing thereon; that 
Appellant had not advised that they. would be presented; and that. to. grant 
a special exception on. plans which ould decrease property. values.in the 
area, without adequate opportunity to be heard on them, would violate. due 
process. : 

Plaintiff Association on July 22, 1960 filed detailed Memorandum 
“in Support of Motion for Full Hearing.on Plans Formally Submitted by 
Appellant for The. First Time on July. 20, 1960)". . 5. 


Board letter September 15,, 1960 advised of the Motion's denial 


ae e:S 
(a). -abibe ete ei: ae alin 


. \At-the rehearing -July 20, 1960, Plaintiff Association offered 


comprehensive, Memorandum for the.purpose:of. showing’ that:the:pro-'* 
posed'school could-‘not be constructed and operated on ‘the site ‘under’ 
any plan, without serious damage to the residential neighborhood and’ 
the public interest. | Attached :to:the Memorandum a as Exhibits were’ 


qua: > by Joseph | W. Rogers, Jr., registered ae Sale 

Washington, D.C., designed:to establish 'the’inadvisability © 

of placing a non-conforming non-neighborhood institution on 

the last remaining 1-1/3 acres:of the residential tract of 

about 20 acres. 
A a St epuurele 

Affidavit of Traffic Coit: by hive. Andee: Cec a co ee 
- -Plaintiff herein),. “designed: to.show serious traffic situation °°”. 

affecting the site. | ee 


Letter from Frederick A...Marsteller, Washington neathor r, 

expressing view that the proposed construction would de- 
crease Woodley Hill pyozerty values. ! | 
Appellant moved for exclusion of meee Exhibits, « on the ground 


that their ‘acceptance and consideration would et Appellant of 


constitutional right of cross-examination. ‘The Board, by its 5 lawyer, eae 


Chairman, sustained the motion. | c : 
©) aes 


On July 21, 1966, Plaintiff Association filed Motion, with si sup- 
coring ‘Memorandum, “for Reversal of Ruling on Admissibility of 
Documents Proffered at Rehearing July 20, 1960, and for invorporation 


| 
i 
| i 
| 
4 
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into the Record Whick is to be Considered of all Evidence Theretofore 
Presented in this Proceeding". 

Board letter October 5, 1960 to the Association asserted that 
at its meeting September 30, 1960, the Board had reviewed the findings 
and evidence in the Appeal, and directed that movant be informed “that 
all evidence submitted, including the disputed documents proffered by 
objectors on July 20, 1960, and all evidence heretofore submitted in 
this proceeding, was reviewed and considered by the Board prior to 
final decision rendered in this case". 

(c) 
Appellant did not at said rehearing, or at any time thereafter, 


controvert the statements of fact or views presented in aforementioned 


Exhibits. 
x 
(a) 

Acting under the Zoning Regulations, the Board had designated 
the residents to be notified of the Appeal proceedings as those on both 
sides of 29th Street, N. W., from Woodley Road to Cathedral Avenue; 
on the north side of Woodley Road, N. W. from 28th to 29th Street; on 
both sides of 29th Place, N. W. from Garfield Street to the end of the 
cul-de-sac south; on both sides of Garfield Terrace, N. W. from Gar- 
field Street to the end of the cul-de-sac south; on the west side of 29th : 
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Street, N. W. from Calvert Street to Woodley Road; and on the south 
side of Garfield Street, N. W. , from 29th Street to Garfield Terrace. 
Such so-called notified area is approximately 15 acres. | 

(b) 

The boundaries of the Parish of the Church of St. Thomas Apostle 


are from California Street, N. W. on the south along Massachusetts Ave- 
nue on the southwest to 35th Street, N. W., up 35th Street to Porter Street, 
N.W., and Porter Street to Connecticut Avenue on the east side up as far 
as Van Ness Street, N. W. 
The Parish area has a perimeter length of about 8 miles, and com- 
prises about 1,600 acres, exclusive of Rock Creek Park and the Zoological 


Gardens. It includes many different zonings, and parts of it, distant from 


the proposed site, are heavily populated and embrace many large buildings 
¢ | 


and commercial establishments. 
b.o8 
(a) 
In the proceedings conducted before the Board, Appellant (Intervenor- 
Defendant here) presented no evidence for showing that the proposed institu- 
tion "is not likely to become objectionable to adjoining and nearby property 
because of noise, traffic, number of students, or otherwise objectionable 


conditions*". | 
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(b) 

Opponents (Plaintiffs here) presented evidence for showing that 
the institution would be objectionable to adjoining and nearby property 
owners because of its non-conforming character; immediate proximity 
to the established residential neighborhood, with no surrounding buffer 


zone; location at the intersection of heavy and fast-moving traffic; com- 


plete inadequacy of the site; intrusion of a non-neighborhood service at 
the expense of a residential neighborhood of substantial character, de- 
veloped under long-standing zoning programs; adverse effect upon Woodley 
Hill property values. 
(c) 
The record before the Board contains the following admission on 
the issue: 


“Mr. Hamilton (for Appellant): To be perfectly honest and 
frank with you, if I were immediately adjacent to the school, 
I would oppose it. I can understand the feelings of people 
like General Johnson who reside immediately across the 
street from it. ..".- (Tr.:82) 


XIL 
(a) 

Appellant produced no evidence for showing that "ample parking 
space. . . is provided to accommodate the students, teachers, and 
visitors likely to come to the site by automobile". 

(b) 

Opponents submitted evidence for showing that the neighborhood is 

already saturated with street parking; that the off-street parking facilities 
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for the proposed institution are inadequate; that the contemplated use of 


the site would create hazards, and be detrimental to the public interest. 


XIV 
(a) 
Appellant produced no evidence for showing that the ise of the 
school "will be reasonably necessary or convenient to the neighborhood 
which it is proposed to serve", but sought only to establish convenience 
to the Church Parish, by evidence that ninety-eight per cent of the pupils 
of the Church's present parochial school at 2701 Woodley Road, N. W., 
and 2702 - 27th Street, N. W., come from various parts of the |Parish. 
(b) 
Only about five students at the present parochial school/ come 
from the 47 homes in the Woodley Hill development. The homes on Gar- 
field Street would be most directly affected by the proposed construction. 
In such homes there is no child of school age. 
There are four schools in the vicinity of the proposed site — the 
Church's paescat parochial school; the Maret School at 3000 Cathedral 
Avenue, N. W.; the Oyster Elementary Public School at Calvert and 29th 
Streets, N, W.; and the John Eaton Elementary Public School at 34th and 
Lowell Streets, N.W. The Board of Education has reported 272 existing 
vacancies inthe two last named schools. 


/s/ John Wattawa 
(0) attawa 
Attorney for Plaintiffs 


Harry M. Hull, Clerk Filed February 17, 1961 


IN THE UNITED STATES DISTRICT COURT 
___FOR THE DISTRICT OF COLUMBIA 


WOODLEY HILL AREA HOME OWNERS: 
ASSOCIATION, et al, 


Plaintiffs, 
ve ! “Civil Action No. 3895-60 
SAMUEL SCRIVENER, JR., etal, : 
. Defendants. 
and 
RALPH ROBEY, et ux, 
. Plaintiffs, 


¥. | ‘Civil Action No. 3863-60 


JAMES E. SCHWAB, et al, 
Defendants. 


tot si Se sce Sve 
AV 


- The defendants and intervenor -defendant move the Court to grant 
summary judgment in their favor on the ground that upon consideration 
of the complaint in Robey, et ux v. Schwab, et al, Civil Action: No. 
3863-60 and of the complaint in Woodley Hill Home Owners Association, 
et al v. Scrivener, et al, Civil Action No. 3895-60, together with the 


motions for summary judgment filed in said cases and Exhibits 1 through 
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4 and 5A through 6C attached to the motion for summary judgment filed 


in Civil Action No. 3863-60, which are by reference incorporated here - 


in, and the motion for summary judgment of defendants and intervenor - 
defendant, together with the affidavit of Robert O. ? Clouser, designated 
Exhibit A, and Exhibits. Al through A53, attached thereto, all of which 
are attached to this motion and by reference incorporated herein, 
demonstrate that there is no genuine issue as to any material fact, and 
that defendants and intervenor-defendant are entitled to judgment as a 
matter of law. 


/s/ Chester H. Gray 
CHESTER H. GRAY, 
Corporation Counsel, D.C., 
/s/ John A. Earnest. 
JOHN A. EARNEST, 
Assistant Corporation Counsel, D.C., 
/s/ George H. ‘Clark 
GEORGE H. CLARK, | 
Assistant Corporation Counsel, D.C., 
/s/ Robert R. Redmon | 
ROBERT R. REDMON, | 
Assistant Corporation Counsel, D.C., 
Attorneys for Defendants, | 
District Building, 
Washington 4, D. C. 


* * * 


Harry M. Hull, Clerk Filed February 21, 1961 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Woodley Hill Area Home Owners” -: 
Association, et al ae 


Plaintiffs 
vs. 


Samuel Scrivener, Jr., 
et al . 


As Members of the Board 
of Zoning. Adjustment, 
District of Columbia | 


and > Civil Action. No.. 3895-60 


Joseph J. Dgenfritz, 
As:Director,. Department of 
Licenses and Inspections, 
District of Columbia 

and 


Patrick A. O'Boyle, 
a corporation sole, intervenor 


' Defendants 
’ Affidavit 
District of Columbia, SS: 
John Wattawa, being first duly sworn, on oath deposes and says: 
That he. is attorney for Plaintiffs herein; that attached hereto as 


Exhibit "A" and asa part hereof is a duplicate of a diagram prepared 
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by Mr. Joseph W. Rogers, Jr., 2012 S Street, N.W., Washington, 


D. C., registered architect, and filed by Plaintiffs (Opponents) with 


the Board of Zoning Adjustment in conjunction with Plaintiffs" Motion 
June 22, 1960, for Reconsideration and Rehearing; 

That in a Memorandum accompanying the diagram, Mr.' Rogers 
explained: 


"We have prepared a simplified diagram showing the 
area embraced in the parish of the Church of %. Thomas 
Apostle. This diagram is in accordance with the parish 
map guide purchased from the Chancery Office, Arch- | 
diocese of Washington, and is hereto attached. The pro- 
posed school site - Lot 811, Square 2113 - is indicated 
red near the center of the diagram. The green is the 
notified area. The borders of the parish are indicated by 
a heavy dark line edged in red. In the lower left hand | 
corner is a graphic scale showing distance in feet. The 
light pencil lines are 2640 feet or 1/2 mile.apart, , indicat- 
ing a parish perimeter length of 8 miles, or in urban 
dwellers’. terms, an all day hike. The red section, Lot 
811, is approximately 1-1/3 acres. The green, the 
notified area, is approximately 15 acres. The parish 
area exclusive of Rock Creek Park and the Zoo is | 
approximately 1600 acres. These facts simply point out 
that a parish school is not necessarily a neighborhood 
school. In this case, the parish is 100 times as large as 
the notified area. 


"Furthermore, the parish includes many different 
available zonings such as R-1-B, R-2, R-3, R-4, R-5-A, 
R-5-B, R-5-C, C-2, and S-P. Parts of the parish, 
distant from the project site, are heavily populated and 
include many big apartment buildings and commercial 
establishments. " 


/s/ John Wattawa 
John Wattawa | 


* ‘ * 


‘Harry M. Hull, Clerk Filed March 20, 1961 


Affidavit | 
District of Columbia, SS: | | 
Joseph W. Rogers,.Jr., being first duly sworn, on oath deposes 
and says: | 
That he is a registered architect, District of Columbia, and is, 
and since 1948 has been, engaged in the practice of his profession in 
said District; that his offices are at 2012 S Street, N.W., Washington, 
D. C.; | 
That on March 9, 1961, he examined at the District Building, 
Washington, D. C., the detailed building plans as auoroved by the Board 
of Zoning Adjustment, and as approved for Zoning, for the construction 
at 29th and Garfield Streets, N.W., Washington, D. C., of the newo- 
‘story building accommodating dasemblages convent and classrooms", 
pursuant to the Order of said Board May 24, 1960, as amended August 
17, 1960, entered in Appeal No.. 5841 before it; 
That under said building plans as so approved, there is to be a 
multi-purpose room, so-called, and kitchén adjoining thereto on.the 
first (ground) floor; and eight classrooms, and living quarters, including 
dining oni and kitchen, on the second floor; 
That under said plans, and as specified in writing thereon, such 


multi-purpose room is to have use occupancy for 199 persons; 
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That a total of five parking places is provided for under said 
plans, all to be placed within the entrance driveway to the building, 
from 29th Street. 


/s/ JOSEPH W. ROGERS, JR. 
Joseph W. Rogers, Jr. 


* * * 


Harry M. Hull, Clerk Filed June 15, 1961 
ao Submitted April 12, 1961 


MEMORANDUM 
(The Memorandum by Defendants and Intervenor -Defendant, dated April 
12, 1961, of evidence before the Board of Zoning Adjustment, stated by 


Defendants and Intervenor-Defendant as supporting the Board's findings 


of fact, is printed as a part of Civil Action No. 3863-60, at page 181, } a 


supra. ) ) 


* * 


Harry M. Hull, Clerk Filed June 15, 1961 
Submitted April 25, 1961. 


MEMORANDUM BY. PLAINTIFFS ON DEFENDANTS' 
- JOINT MEMORANDUM: APRIL 12, 1961 


aa 
At the hearing ‘on March 24, 1961 on the motions for summary 
judgment, the Court directed Defendants to submit a memorandum 
setting forth evidence, with record reference, claimed by them to 
support each finding of the Board contained in its order of May 24, 1960, 


granting the special exception. - Defendants have not done so. Instead, 
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they have submitted a memorandum on a conglomerate basis, .with no 
attempt to individualize the findings and to cite evidence. claimed to 
support each finding. Accordingly, Plaintiffs will quote the findings 
below, ad seriatim, along with (a) supporting evidence, if.any, for each 
finding as culled from Defendants’ memorandum and supported in the 
record, and (2) Plaintiffs’ evidence having relationship to the finding. ; 
Section 8203. 8 of the Zoning Regulations provides that "In all 
cases before the Board [of Zoning Adjustment] the burden of proof shall 
rest with the appellant or applicant". 
Section 3101. 42 of the Regulations expressly conditions the 
granting of a special exception for the erection of a‘private school in an 
R-1 residential district (single-family detached dwelling houses) on 
showing (by burden of proof, Section 8203.8) that (a) "It is so located 
that it is not likely to become objectionable to adjoining and nearby 
property because of noise, traffic, number of students, or other 
objectionable conditions; (b) ample parking space, but not less than that 
required under Article 72 of these Regulations, is provided to dccommo- 
date the students, teachers, and visitors likely to come to the site by 
automobile; and (c) The use will be reasonably necessary or convenient 
to the neighborhood which it is proposed to serve." 


Application for the special exception was filed January 29, 1960, 


under Section 3101.42; hearing thereunder was held on. March 23, 1960; 


os 212808 ARs | 
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and Order was entered May 24, 1960, containing findings under all three 
sub-paragraphs, and granting special exception premised upon such 
findings. (Ex. A-53, C.A. 3863-60; Ex. 1 on Pltfs'. motion for summary 
judgment, same action. } Sub-paragraph (c) of the Section was not 
deleted by the Zoning Commission until June 14, 1960. On August 17,. 
1960, the Board, following Defendants' motion, and without hearing on 
the point, amended its Order, by permitting grades one through eight, 
instead of kindergarten and grades one through six, and by limiting 
enrollment to 200. The grant of the special exception as of May 24, 
1960 was not in issue on the motion. Accordingly, the deletion of sub- 
paragraph (c) was subsequent to the finality of the Order, not prior 
thereto as Defendants assert in their memorandum footnote, page 3. 

iW 

THE BOARD'S FINDINGS 

(a) 
Finding: 

"The subject site, which is unimproved, contains an area of 
slightly more than 60, 000 square feet, and is currently used by 
appellant as a playground under a previous approval of the Board. "' 
(Ex. 1 on Pitfs' motion for summary judgment, C. A. 3863 -60) 

Defendants’ Evidence 
None- 


Plaintiffs’ Evidence 


The site area is 1-1/3 acres. General Observations, by 
Joseph Williams Rogers, Jr., Ex. A-35, C. A. 3003-60; General 
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Review, by the same, Ex. 6A on Pitfs' motion, same action, for 
summary judgment." | 


(b) 
Finding: pa kate 
The school as limited by conditions hereinafter set forth is not 
likely to become objectionable to adjoining and nearby property, because 
of noise, traffic, number of students, or otherwise objectionable condi- 
tions." (Ex. 1 on Pltfs' motion for summary judgment,.C. A. 3863-60) 
| 


Conditions prescribed in the Order of May 24, 1960 areas = 
follows: (Defendants' memorandum, page 8) eae 


(1) The so-called multi-purpose building and convent: shall be 
eliminated as separate buildings and a two-story building accommodating 
assemblage, convent and classrooms substituted therefor. A new site 
plan showing the location of the building and additional play area shall 
be provided and submitted to the Board for approval. Completed build- 
ing plans shall also require Board review and approval. | 


(2) The entire area shall be inclosed with a chain link type of 
fencing. High screening along the Garfield Street side shall be provided 
and maintained by the use of appropriate planting outside of the fence 
area. The type of planting shall require Board approval. 


(3) The size of the operation, restricted in part by building bulk, 
shall also be limited to kindergarten and grades one through six. — 


Defendants' Evidence 
(On Noise) 


The present St. Thomas. Apostle School is located at 2701 Woodley 
Road and 2702 - 27th Street, and the buildings have: been located there 
since 1924. Monsignor Moran, the Pastor, has had no complaints with 
respect to noise at the present school location. There have been some 
complaints with respect to the playground on Garfield Street mostly 
against the older children, some of whom were not members the - 
Parish. Boys attending the school would be assigned play fields by the 
Catholic Youth Organization. They could practice basketball on the play- 
ground, but there is a basketball court in the basement of the present 
Church. Class hours are from 9 a.m. to3p.m. There would be better 
supervision of the children with the sisters living on the grounds. — 
(Defendants' memorandum, pages 6, 7) — mo 
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and Order was entered May 24, 1960, containing findings under all three 
sub-paragraphs, and granting special exception premised upon such 
findings. (Ex. A-53, C.A. 3863-60; Ex. 1 on Pltfs' motion for summary 
judgment, same action.) Sub-paragraph (c) of the Section was not 
deleted by the Zoning Commission until June 14, 1960. On August 17,. 
1960, the Board, following Defendants' motion, and without hearing on 
the point, amended its Order, by permitting grades one through eight, 
instead of kindergarten and grades one through six,. and by limiting 
enrollment to 200. The grant of the special exception as of May 24, 
1960 was not in issue on the motion. Accordingly, the deletion of sub- 
paragraph (c) was subsequent to the finality of the Order, not prior 
thereto as Defendants assert in their memorandum footnote, page 3. 

u 


THE BOARD'S FINDINGS 
(a) 


Finding: 

"The subject:site, which is unimproved, contains an area of 
slightly more than 60, 000 square feet, and is currently used by 
appellant as a playground under a previous approval of the Board." 
(Ex. 1 on Pltfs' motion for summary judgment, C. A. 3863-60) 


Defendants' Evidence 
None. 
Plaintiffs' Evidence 


"The site area is 1-1/3 acres. General Observations, by 
Joseph Williams Rogers, Jr., Ex. A-35, C.A 3863-60; General 
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Review, by the same, Ex. 6A on Pltfs' motion, same action, for 
summary judgment." 


(b) 
Finding: | y 
‘The school as limited by conditions hereinafter set forth is not 
likely to become objectionable to adjoining and nearby property, because 
of noise, traffic, number of students, or otherwise objectionable condi- 
tions. '"' (Ex. 1 on Pltfs' motion for summary judgment,-C. A. 3863 -60) 


Conditions prescribed in the Order of May 24, 1960 are as 
follows: (Defendants' memorandum, page 8) 


(1) The so-called multi-purpose building and convent: shall be 
eliminated as separate buildings and a two-story building accommodating 
assemblage, convent and classrooms substituted therefor. A new site 
plan showing the location of the building and additional play area shall 
be provided and submitted to the Board for approval. Completed build- 
ing plans shall also require Board review and approval. 


(2) The entire area shall be inclosed with a chain link type of 


fencing. High screening along the Garfield Street side shall be provided 
and maintained by the use of appropriate planting outside of the| fence 
area. The type of planting shall require Board approval. 


(3) The size of the operation, restricted in part by building bulk, 
shall also be limited to kindergarten and grades one through six. 


Defendants' Evidence 
(On Noise) 


The present St. Thomas. Apostle School is located at 2701 Woodley 
Road and 2702 - 27th Street, and the buildings have been located there 
since 1924. Monsignor Moran, the Pastor, has had no complaints with 
respect to noise at the present school location. There have been some 
complaints with respect to the playground on Garfield Street mostly 
against the older children, some of whom were not members the © 
Parish. Boys attending the school would be assigned play fields by the 
Catholic Youth Organization. They could practice basketball on the play- 
ground, but there is a basketball court in the basement of the present 
Church. Class hours are from 9 a.m. to3p.m. There would be better 
supervision of the children with the sisters living on the grounds. — 
(Defendants' memorandum, pages 6, 7) | 
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(On Traffic) 


T. V. Dillon, a resident of the Woodley Hill development to the 
south of the subject property, does not believe that the school would 
contribute to the traffic problem, because the parents driving their 
children to the school would leave them off at 9 a.m. after the rush 
hour traffic had passed and pick them up at 3 p.m. before the evening 
rush. (Defendants' memorandum, page 4) 


Most of the children are said to come to the school by foot but 
15 automobiles currently pick up and deliver children at the school. 
Traffic at Woodley Road and 27th Street is very dangerous, particu- 
larly by reason of the location of the Sheraton Park Hotel across-from 
the school. There would be 6 sisters and 2 lay teachers teaching at the 
school, and none of the sisters drives an automobile. There will not 
be more than one or two evening meetings at the new school. (Defend- 
ants' memorandum, page)7) 


(On Number of Students) 


There are 197 students attending school. (Defendants' memoran- 
dum, page 6) 


(On Otherwise Objectionable Conditions) 


Aforementioned T. V.. Dillon (non-expert) feels that the school 
would not have adverse effect on the value of the houses on Woodley Hill, 
and thinks that in many ways it would enhance property values, particu- 
larly up on his street. Gene La Rock (non-expert), residing on 29th 
Street across from the entrance to the proposed school, thinks that the 
school would improve the value of his property. Jorge A. Montealegre 
(non-expert), Woodley Hill resident, thinks that the school would enhance 
the value of his property. Melchior Sevarese (non-expert), residing 
2833 - 29th Street, believes that the school will enhance the area and not 
detract from it. Charles C. Fenwick (non-expert), residing 2653 
Woodley Road, opposite Sheraton Park Hotel), stated that the school had 
been designed to conform to modern educational institutions that are 
attractive and not offensive to the neighborhood. Mrs. Vincent Healy, 
2931 Cathedral, school teacher, said that the playground facilities pro- 
posed for the school "are comparable, if not greater than the existing 
playground facilities at both of the playgrounds at the public schools in 
the neighborhood, John Oyster and Eaton". Richard E. Collins, officiat- 
ing architect, stated that "we wanted a school designed to fit in with the 
character of the neighborhood". (Defendants' memorandum, pages 4-6) 
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Plaintiffs present the following concerning the limiting conditions 
in the Order of May 24, 1960: 


Dissent by Mr. Clouser, Board member, in which Mr. Scrivener, 


Board Chairman, concurred, from the Order: 


"] feel that.any school of this general size.and - 
character is too large for the site area upon which © 
it will be located. Furthermore,. limiting condi-'* 
tions imposed by the Board, although tending to be 
compromising in nature, are not sufficiently §:. :/) 
restrictive to make the use one which would mini- 
mize adverse impact upon the surrounding residen- 
tial neighborhood. Limitation on the number of 
students it seems to me would have been more 
appropriate. Unless the size of the operations 
were materially reduced, however, I believe this | 
school is not in harmony with the present character 
and future development of the neighborhood as.a~°- | 
whole.'* (Ex. 1, Plitfs' motion for summary judg- 
ment, C. A. 3863-60) aa 


On August 17, 1960, the Board in effect mescinded condition (3) 
‘in its Order, by omitting bindergatten, sata enlareing the grades from 
one through six to one through eight, thereby projects the ‘school into 
the junior high school category. (Ex. 43, C. A. 3863 -60) 
Defendants assert,. their memorandum, page 8,: without any 
record reverence or evidentiary support, that "completed building plans 
and plans for fencing and screening the area to contain the progerty and 
reduce any noise or otherwise objectionable conditions ave ‘been sub- 
mitted and approved By the Board of Zoning Adjustment." Accordingly, 
Plaintiffs re-offer for the record the affidavit March 16, 1961,| 


d* 
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Joseph W. Rogers, Jr., architect, filed herein that date, establishing 


that the detailed building plans for construction of the school, as finally 


approved by the Board and as approved for zoning, do not provide for 


the chain link type of fencing or for any fencing, but on the contrary 
require the removal of a section of about 150 feet of anchor fencing 
now on the Garfield Street side of the proposed site, thereby nullifying 
condition.{2) of the Order. 
Plaintiffs' Evidence 
(On Noise) 
Mrs. Andre Cornu, 2857 - 29th Place, N.W.: 


‘Between the time of 3 and 4 o'clock the children come out 
of the school and are very busy trying to have fun, and no- 
body is under the supervision of teachers, and at that time 
I have noticed a number of things that occur. ***I can see 
them when I have some gardening, and they pull the socket 
of my garden hose, and they tramp over and tramp the 
flowers down, and break Coca-Cola bottles and things like 
that. (Tr. 73, 74) 


General Max S. Johnson, 2910 Garfield Street, N.W.: 


The playground [on the proposed site] was to be controlled 
and was to be limited to use by students of the school. Now 
I submit that the control and the limitation of use has been 
entirely without regard to the Board's order. The property 
has been maintained in shameful estate. The weeds were 
two and a half feet high over the whole area that wasn't 
black top playground in there this summer. *** There are 
other residents directly opposite that playground who will 
tell you in the evenings of the annoyance of the noise and of 
the improper use [which] is a constant source of bother to 
them.” (Tr. 78) 
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Note: Plaintiffs' evidence-is substantiated by the following admission 
before the Board of John L. Hamilton, Esq. , attorney for’ Inter enor- 
‘Defendant: 


"To be perfectly honest and frank with you,. if I were imme- 
diately adjacent to the school I would oppose it. 1 can under- 
stand the feelings-of people like General Johnson and others 
who reside immediately across the street from baal [proposed 
site]. (Tr. 82) 


(On Traffic) 
General Stephen R. Hanmer, 2833 - 29th Place, N: W.:- 


"The junction of 29th and Garfield Streets:is.a dangerous - 
raceway which will be extremely hazardous. to-a school © 
there. On the: other hand, traffic in front of the present! 
school of necessity moves.at a safe rate of speed, since’ it 

cannot move as-fast as cars do on 29th and Garfield Streets" 
(Tr. 4) 


Mrs. Andre: Cari: 2857 - 29th Place, N. W.; 


"I occupy the.first house which was built on the: mienithes; 
and I have learned with the years the complication, the | - 
noise, and seriousness of the oncoming traffic which is | 
getting worse all the time. I visited many people and found 
that they are very concerned about this: ***." (Tr. 78) 


Mrs.. Olive G.. Faircloth (lawyer), 2851 - _ 29¢h Street, | N. We: 


"I am a member of the St. Thomas Church..: ‘I have been liv- 
ing at 2851 - 29th Street since-1919 and I think I'm the oldest 
resident up there - not from the standpoint of years I trust, 
but from the standpoint of number of years I have lived there. 
When we moved there, 29th was a deadend street and | 
Wardman Park wasn't there. Across the street was'the; - 
estate of a very wealthy Senator. We've seen that neighbor- 
.. hood grow up and I might add that I've certainly ‘seen 29th 
‘treet become a traffic hazard. . It's a highway if there ever: 
was one.. It is very accessible to.many people as-they go to ° 
work in the morning to .go through the park and then: cut flows 
Calvery and go down along the Shoreham. The: traffic’ is: hae 
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greatest from about 8 o'clock until 9:30 and the school 
opens at 9 o'clock and you can well envision what would 
happen there. If we're going to have a school there, 
then we're increasing the hazard. 


"| might say that I am fortunate that I have no children - 
going to a place quite that dangerous, and I hope you gentle- 
men will consider in your capacity the sentiments of the 
residents and the safety of the children. I think that &. 
Thomas has been lacking in foresightedness at the time 

they decided to put any school up there." (Tr. 76) 


General Max S. Johnson, 2910 Garfield Street, N.W.: 


"Now there has been a lot made about the fact that the 
school won't bring much traffic and that not many students 
arrive by cars. Well, the point is that those that do come 
will: now arrive at one of the busiest intersections in our 
part of the city. The children - I observed them the other 
morning - not casually, but very carefully. They 
[defendants' witnesses] said that the school is from nine to 


three. The first children were there before eight o'clock 
and they congregated on the corner and leading to the 
entrances to'the school. There are several entrances to 
the present school. At 8:25 the sister rang a bell and the 
entire 180 léss those who were late moved across 27th 
Street and went into church where they stayed for about 

40 minutes. ' Forty minutes [later] they came out and I 
counted them and I may have been plus or minus five wrong. 
But 180 total. and they moved across the street and went into 
the school. This is 27th Street that Iam speaking of. If 
this same devotional service is to be observed and I would 
assume rightfully it is, then the children must cross 29th 
and 28th as well as 27th on way to and from the church. 

Or they must unload in the church area and then move 
across 27th, 28th and 29th to the school, and you've created 
trouble in two areas." (Tr. 78, 79) 


The number of automobiles, and of some busses and trucks, 
passing the intersection of 29th and Garfield Streets, N. W., proposed 


school site, within the times on the dates below was as follows: 
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:15a.m., July.7, 1960 473 
215 a.m., July 12, 1960 760 
:15a.m., July 13, 1960. 524 
:30 p.m., July 13, 1960 407 
200 a.m., July 14,1960 1, 149 | 
200 a.m., July 15, 1960 585 | 


The automobiles going down 29th Street from Cathedral Avenue 
to Cleveland Avenue, crossing Garfield Street és route, proceetied ata 
rapid rate of speed during the indicated morning hours. . (Affidavit of 
Josette Cornu, July 18, 1960, and tabulation and photostat attached 


thereto, Ex. 6B on Pltfs' motion for summary judgment, C. A. |3863 -60) 


(On Number of Students): \ 
General Stephen R. Hanmer, 2833 - 29th Place, N. W.: 
"It is believed that the proposed plan, in effect, isan. | 
attempt to 'shoe horn' too much into a tiny, inadequate 
plot - inadequate not only for the actual buildings planned, 
but also for the present student body of about 190, and the 
potential of 360 students which the plans [filed with the 

application] provide for." (Tr. 2) 
See also evidence by Mr. Rogers quoted below, from Exhibit 6A. 
(On Otherwise Objectionable Conditions) 

(i) 


Inadequacy of Site 


Evidence by General Hanmer, immediately above. 
Joseph Williams Rogers, Jr., architect: 


"In this case, the [applicant's] architect has been asked/to 
design on 1-1/3 acres a school whose facilities would far 
exceed those of the Maret School which is. practically in 
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the center of 8-1/2 acres of attractively landscaped - 
grounds. The impossibility of designing. such an institu- 
tion as that contemplated by the appellant, which will not 
adversely affect the neighborhood, becomes increasingly 
clear when we consider that the minimum standard for 
any new school in the District is5 acres. &. Thomas' 
request for the additional two grades automatically raises 
the standard to 10 acres. In addition to the school itself, 
there would be living quarters within the building for the 
. staff, and a large multi-purpose room with stage and 
kitchen, the latter facilities being obviously designed for 
use in connection with large gatherings. . . We now see 
that the land required for these contemplated purposes - 
grades one through eight, residences for staff, proper 
landscaped off-street parking in connection with the multi- 
purpose room activities - is approaching the total area of the 
16 acres now occupied by Maret School, the Swiss Confed- 
eration, and the project site. But instead of 16 acres, the 
proposed institution is to be compressed into 1-1/3 acres - 
directly abutting the developed residential area on Garfield 
Street and the only outlet of 29th Place. Such a concentra- 
tion is directly contrary to sound standards of today's- 
urban planning, and is highly undesirable. . . We strongly 
feel that such an over-extended program is poorly 
conceived planning.. It is non-conforming in character, 
and its forced scheme would be applied with no regard to 
the obviously adverse impact which it would have upon this 
established residential neighborhood and its future." 
(Pages 177, 176, Ex. A-35, C. A. 3863-60) 


Joseph Williams Rogers, Jr., architect: 


"The proposed uses of this site, whether pursuant to 
Appellant's original plans, alternate plans, or plans 
developed on the Board's Order of May 24, 1960, would 
encompass (a) classroom facilities for from 250 to 300 
pupils, grades 1-8; (b) living quarters for the teaching 
staff; (c) a roulti-purpose building or room accommodating 
at least 250 persons; and (d) playground facilities for the 
entire student body. 


"Under the standards of the Board of Education of the 
District of Columbia, the area for a school accommodating 
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these age groups’should be.10 acres. Such standards es 
‘not contemplate any; living quarters:within the area,..or | 
within the. building or buildings. . If it were: permissible 
to add:living quarters on sucha school site, ‘the:area 
for.thesame, plus‘the aréas:required ‘for.’ -street park- 
ing, the multi-purpose building, and the: school itself; 
would total between::15 and 16 acres, or more than. 19 
- times the available site of 1-1/8 acres: we 

. rl he + 
“The. Swiss Confederation, whens tract’ comprioen 61/2 
acres, has been most cooperative: in maintaining the 
dignity of the. neighborhood, with its residential: Embassy. <2)’ 
and its:new prestige. building housing, the Chancery pao patie 


“Aside: from the. Maret School, and the: Swiss Eabassy and 
Chancery, all of the original above,area;.inamely that west. 
of 29th: Street, .N..W.';: ‘hounded: by Cleveland Avenue; '> ; 
. Cathedral: Avenue,: and’3ist. Street; comprising ‘about:20! 
acres, has.now been developed residentially,‘ conformably: 
to.the rulings of the. Zoning Commission, except ‘the 1-1/3 5 
acres:in. question. at-the northwest.corner: of 29th:and: 
‘Garfield: Streets, : Appellant's: proposed: institution: ame 
. erected:at the-only outlet for 29th Place,. eee: cand: sect 
abutting the established restricted reside: aren: the: e 
intersection of Garfield and 29th. Streets at 
corner. constituting :a: most highly: concentrated: ‘traffic Oy 
pattern. . It-is.at this precise location:that:; would: » 
-compress: its:institution, : requiring between 15 and 16: VA 
acres, into.1-1/3.acres, and: without. benefit of‘ a buffer: 
zone. such as surrounds:the Maret: School; or:protection 
rads nyt and;traffic,. or:from the: normal ‘behavior: of: 
-. from 250; to 360:pre -teenage. and teenage:children.#!:(Ex::: 
. Pltfs' motion.for amines. eens Crh penta 
" PS Zhe, ert te rt 


Ase ie 
 Gverne Etfect Upon Neighboring spe Values 


Expert Opinion by Frederick:A.. Marsteller (Ex. 6C, Pitis' motion on for 


ae Sodement § in Cc. A. 3863-60) 
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"MARSTELLER, McCABE & CO., INC. 
Realtors . Insurers 


‘Washington Office = Virginia Office 
Wisconsin Ave. at Windom Pl., N.W. 3865 Wilson. Boulevard 
Washington 16, D. C. Arlington, Virginia 
Woodley 6-1966 Jackson 4-3336 


"Woodley Hill Home Owners’ Assn. 
c/o Mrs. Max S. Johnson 
2910 Garfield Street, N. W. : July 5, 1960 
Washington 8, D. C. f 


"Gentlemen: 


This is to confirm my recent conversation with Mrs. Johnson of 
your Association, in which I expressed certain opinions of the probable 
effect on property values of the construction of a school at 29th and 
Garfield Streets, N. W. ena 


As you know, the Woodley Hill Section is composed of -several 
blocks of smart detached town houses occupied as single family 
dwellings. They seli generally in the $50, 000 to $60, 000 range, with 
some more expensive. : 


As a Real Estate Broker with 14 years experience in this 
general area, and with specific experience handling the sale of several 
of the Woodley Hill houses, it is my opinion that the construction of the 
proposed school would have an adverse effect on Woodley Hill property 
values. The primary reason for this opinion is the nature of the 
occupancy of the Woodley Hill houses. Most of the owners have adult 
families rather than small children. The. generally quiet dignified 
nature of the community has resulted in sales prices being consistently 
above those reflecting purely the cost of construction. It is this plus- 
value, created by the general character of the section, which I feel 
would be hurt by the construction of any school in the immediately 
adjacent area. 


' Very truly yours, 
/s/ F. A. MARSTELLER 
Frederick A. Marsteller" 
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Dr. Ralph Robey, Economist, 2926 Garfield Street,:.N. W.: 


"My wife and I own and reside at 2926 Garfield Street,:.N. W., 
which is across the street from. the 1-1/3 acre plot upon 
which it is proposed to build a parochial ‘school,::a convent, : 
and a so-called multi-purpose: building for’. Thomas: 
Apostle Church. I agree with what has already ‘been said 
in opposition to this project, and I want to discuss the :: : 
financial harm this proposal will do to our. property-:::- i 
First, however, I should like to emphasize: that my wife jis 

a Catholic and a member of St.. Thomas Apostle’ Church:, . . 


"Woodley Hill is the most outstanding residential develop- 
‘ment which has been built.in.the. District: in:many.:years.| » 
There are only 47 homes:in the area and there:is‘no‘room 
for any more. ‘The construction was completed less ‘than ~ 
. two years ago. Garfield Street from 29th to'31st Streets 
one boundary, and across that street is the plot in quest 
and the Maret School. Within the.area are two dead-end 


streets - 29th Place and Garfield Terrace. | LO oS Pe eo ae 


"The assessed value: on Garfield Street is $306, 377.'00, ‘and 
the annual tax is $7, 046.80. . On Garfield: Terrace the ° 4). 
assessed value is $559, 264.00: and the annual tax:is‘$12; 863.06: 
On 29th Place the assessed value-is $323, 957. 00 and the annual © 
tax is $7, 336.08. When these are:combined | we find that the 

assessed value-for the area as a whole is $1, 184, 598.00 and © 
the annual tax is $27, 245.84. Assessed values:are'well 
below actual capital investment. That is almost always’true 
and is expecially ‘so in this'development because each‘of us 

has made various:improvements:. \. .. we have collected the- 
data as carefully.as we could and it-appears ‘conservative to 
estimate that the capital. investment:on Garfield: Street-is 
$830, 000; on Garfield Terrace:is:$1,:368,:000;:and‘on'29th " . - 
Place $752, 000. This gives.a:total of $2,950, 000... This 
means an average investment of over $60, 000:per home. 


"It frequently is:said that the building of 2 school increases. 
the value of surrounding property. That is true-in: many pee 
cases. It will not be true:in:this:case. It: will not be true’: ° 
because of the type of buildings in the: Woodley: Hill Wie 
and the general character of the families who live'in these’ 
homes. Of those of us livingon Garfield Street not a‘one has 
a 
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children of either grade or high school age, and we are 

the ones who will get the brunt of the effect of the new 
building . . .' Those of us living on Garfield Street would 
have the values of our homes decline. Making an estimate 
of the amount of the decline is a matter of judgment. I 
should think that it would in the case of our home amount 
to a drop of not less than $10, 000, and the decline might be 
as large as $20,000. This is a heavy loss for us to be 
asked to accept,. doubly so since it is contrary to what we 
were told when we bought the property, and there is another 
and a better alternative for the Church and the school. 

(Tr. 69-71) 


"T am an economist. . . I once wrote a book on the subject 
[of real estate values]. . . When we-bought the house we 


were given: to understand that it [proposed site] would re- 
main as a playground." (Tr. 69-73) 


(c) 


Finding: 


Phe use is reasonably necessary and convenient to the neighbor - 
hood which it is proposed to serve."" (Ex. 1 on Pltfs' motion for 
summary judgment, C. A. 3863-60). 


Defendants' Evidence 


"At the hearing there was introduced in evidence: signed 
consents of seventy (70) property owners, most of whom 
reside in the immediate vicinity of the subject property, 
who consented to the appeal (Record A14-19). Twenty- 
one.(21) of those consenting to the erection of the school 
reside in the 2800 block of 29th Street, immediately 
across from'the subject property. Similarly, seven (7) 
residents of the 2800 block of Woodley Road, immediately 
across from the subject property, consented to the erec- 
tion of the school. (Record 14-19)" (Defendants' memo- 
randum, page 3) 


Note by Plaintiffs: . The signed consents placed in evidence 
were not of "property owners" as: Defendants assert, but, 
according to the captions on the consents, were of persons 
‘who reside in the vicinity of 29th and Garfield Streets", 
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(Exhibits A-15 through A-19, C. A:. 3863-60). Among: 
addresses given by signers are 2800 Woodley ‘Road, :\N. W. 
(apartment building); Sheraton Park Hotel; 2900: Connecti-' 
cut Avenue, N. W.. (Cathedral Mansions South); STOL ss 
Connecticut Avenue, N, W. (Wiltshire Parkway Apartments); 
Kennedy: Warren. (Ex. 19,.-C. A. 3863-60) Remoteness | 
from the immediate vicinity of .the.site.is shown in the». 
instances of the following addresses:given: 3415 - 38th Street, 
_N.W.; 2715 Ordway Street, N. W. ;.2900 Connecticut ‘Avenue, 
N. W.; 3701 Connecticut Avenue, N. W.; rer eam 
(3133 Connecticut Avenue, N.W.). (Ex. A-19, C. 7A... 
8868-60). It is incorrect as. Plaintiffs assert that.the:7:.\ 
residents of the 2800: block ‘of Woodley Road are."immedi- 
ately across from the subject property". They are-dir 
across from 2800 Woodley: Road, N. W.;, apartment b nal 
These 7, and the 21 in the 2800 block: of 29th: Street, reside 
in an. R-3 district (row dwellings) as:contrasted:with the: R-1 
classification (single family detached dwellings) for the. | 
Woodley Hill homes. Mrs. Olive G.. Faircloth and Mr. - 
William G.. Brantley, also of the. 2800 block: of 29th:Street, - 
gave evidence at the hearing in cppeaiticn: toltte oppent 
(Tr. 76, 58) 


: “The. Executive: Committee of the: eae diet neat: ‘3 
- Citizens". Association felt that the erection of the proposed ~ 
school would be consistent with the needs. of the community 
and would be in the public: interest. (Record A. 7). Aba’ 
regular meeting of this.Association, a resolution. favoring 

the.granting of the appeal was adopted ecu A en | 
(Defendants' memorandum, pages '3,.4):.- 


ls 
Note by-Plaintiffs: The. address of the above ‘Association 
-is given on its letterhead as 3601 Connecticut Avenue 
(Record A :7;A.13); about ten blocks away ides the: viieern ih 
site, and in a commercial area. are: 
“The. Kiwanis: Club of Northwest Washington. ‘advised the: 
Board that the: subject property -was within the territory:|-- ~~ 
‘from which. the: Club draws.its;membership and ‘that the: ’ 
matter of the variance was brought up at a meeting of the 
-membership held on.March 2.:' In-its letter:to the: Board; 
of Zoning Adjustment, the.president of the.Club.stated.as 
follows with reference to. the meeting: of the membership: 
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*Due consideration was given to the beauty of the neighbor- 
hood and the traffic situation which might be involved by 
the presence of a school at this location. Since there 
seemed to be no reason for a refusal of a zoning variance 
on either of these points, it was unanimously agreed that 
the Club will go on record as favoring the zoning variance 
for this property.' (Record A10) 


Note by Plaintiffs: The Club's address on its letterhead 
appears as 512 Evans Building, in the downtown business 
section, far from the subject site. The site's stated 
inclusion within the "territory" (a vague and loose desig - 
nation) from which the Club draws membership hardly ~ 
qualifies it to express any views, none of the-persons. 
whose names appear on the letterhead being recognized by 
Plaintiffs as property owners or residents: in the Woodley 
Hill area. Moreover, a special exception’is involved, not, 
a zoning variance. | 


"Other supporting letters were made a part of the record 
of the Board of Zoning Adjustment, including one from the 
president of Bliss Properties, owner of the apartment 
building located at 2800 Woodley’ Road on the southeast 
intersection of 29th and Garfield Streets (Record A-33)." 
(Defendants’ Memorandum, page 6) 7 


Note by Plaintiffs: 2800 Woodley Road is located at the 
southeast intersection of 29th Street and Woodley Road, 
not as stated of 29th and Garfield Streets, The letter - 
expressing the consent of the coporate owner of this 
commercial establishment is irrelevant in a matter 
affecting an R-1 residential district. 


"At-the hearing on March 23, 1960, Monsignor Moran, 
then pastor of St. Thomas the Apostle Church, testified 
that there are 197 students attending. school and that the 
school is: inadequate to take care of the children residing 
in his parish inasmuch as.the school had:to turn down © 
thirty (30) or forty (40) applicants in. September that it 
could not take. (Tr. 31)... . Msgr. Moran testified that 
98% of the students attending the school comes from within 
his parish (Tr.. 34). He described the. limitations of the 
parish as ‘From California Street on the south along 
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Massachusetts. Avenue on the southwest to: 35th Street. 
Up 35th Street to. Porter Street and Porter to Connecticut 
Avenue and on the eastside’ of Connecticut Avenue, “not 
the west side, ..but on the east side ‘we go up:as far'as'V: 

Ness." (Tr.. '36)'" (Defendants! Memorandum; Lancltse 6, o 


Plaintiffs" Evidence 


| 
fe ed 
f 


Petitions signed by: 136 persons; each captioned "Petition in 
Opposition to Appeal of &. Thomas The. Apostie Church for. special 
Exemption to Erect A Parochial School at 29th Street and Garfield S..;: 
N. W."', and.addressed to the Board of Zoning Adjostment as follows: ; 


"We, the undersigned, being owners and residents: of: i 

- property in the vicinity: of Lot 811,, Square:2113, with ~ 
reference to'which an appeal for a special exemption, as 
provided by Section 3101. 42> of the: Zoning: Regulations; 
-has:been-filed by St. Thomas:The Apostle, Church, forthe: =~ 
purpose of erecting a parochial school, PROTEST THE 
GRANTING OF SAID APPEAL, ‘OPPOSE ANY: CHANGE: IN 
THE RESIDENTIAL CHARACTER OF THE NEIGHBOR- 
‘HOOD WHICH WILL DEPRECIATE THE VALUE OF OUR 
PROPERTY, INCREASE TRAFFIC AND NOISE AND | 
OTHERWISE LESSEN THE PEACEFUL: ENJOYMENT OF 
OUR HOMES, AND PETITION THIS’ pOANe tC DENY’ 
SAID APPEAL. " 


(Exhibits A-21 through A-32, C. A. 3363-60). acikaee s 
Also letters in opposition to' the. appeal from’ Dr. Rofos M. Roll, 
2909 Cleveland Avenue,. N. W., U.S. Senator Herman Ee ‘Talmage, 
3131 Cleveland: Avenue,. N. W.,. Raymond E.. Read, Estee Garfield Street, 
N.W., and Mrs. Diana D. Norris, 2909 Garfield Terrace, N. We, home “3 
owners, residents. (Bxhibits A, sii siete and 4-20, Ce A “ 
 $863-60). 
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Joseph Williams Rogers, Jr., architect: 


"Tt is possible to stand on the.corner of 29th and Garfield 

. Streets and see the grounds of three primary schools - 
‘Maret, St. Thomas, and. Oyster. A fourth,. John. Eaton, 

is within easy walking distance. Figures available. from 
two of these schools indicate vacancies. In fact, Oyster 
School has contributed its surplus facilities to pupils out- 
side its geographical zone . . . We now have the situation 
of St. Thomas proposing to move from its present location 
in.an area adequately zoned for school expansion, . to the . - 
corner of 29th and Garfield Streets which is. an established 
neighborhood not so zoned. St. Thomas obviously finds. ©: 
this-R-1 neighborhood desirable. But in order that they ‘may 
make this move, we, the District, are asked to relax the : 
very zoning regulations which have-made-this location 
desirable in the first place. . . " Any relaxing of the. low 
density zoning provisions in an established neighborhood in 
favor of a more concentrated occupancy-is directly counter 
to the basic precepts of every urban planner today. I . 
close with the plea, an earnest plea, for the preservation 
of the zoning pattern.in which this.community has been . 
established."* (Tr. 63, 64) ae 


General Stephen R. Hanmer, 2833 - 29th Place, N. W. is 


"It appears that S. Thomas Apostle: Church has a feasible 
alternative of building a new school on the present site. - 
There they can construct an adequate, modern school: 

a. close to the church; b. far safer for the students; 

c. not depriving the children of the only area available for 
outdoor recreation; d. and more convenient to the 

majority of the families served." (Tr. 4) 


Dr.. Ralph Robey, 2926 Garfield Street, N. W.: 


"Of those of us living on Garfield Street not a.one has 
children of either grade or high school age." (Tr. 70) 


J. L. Caillouet, Jr., 2912 Garfield Terrace, N. W.: 


‘wetve already pointed out that there is. sufficient space 
in the local public schools to accommodate more:than the.” 
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number of children that:now use:it:... . I feel:that ifthe 
built a school on the present site, their children ‘could 
taken care of.in other parochial schools’in‘the area for” 
the short time necessary. to finish the: school if it were not a 
completed. by the first day:of school::<'.. It-would'give. . ae 
them a chance: to build a modern, fire-proof ischool next>: 
to:the church and:also. I should think it would allow expan- 

sion at some future date’ if and when it became necessary 
and other propertios:® were earatenre for: Ea 
(Tr: 74, TW) oo oe : i 


Excerpts: (Ex. 4-D, Pitis! moticat dic ecawaceaieeeee : 
C.: A. :3863—60) from ‘Strayer: Report, <aosurvey:made'pur- 
suant to Act of Congress, ‘showing (1) lower:enroliment in: ~ 
the northwest area due’ to:the fact that: residents there-were 
older persons: whose‘children have: ‘passed ‘public: school: 
age, -and.(2) recommendation to’ close the: Oyster: School: . 
for lack of pupils,:'and:(3) advices from Board‘of Educa- © 
aon that there :aré 272. es peeps Soria re 


and designated: by: it to be: notified:af the pentane onthe 
appeal,. by: whom filed; : relief sought,, and date’ of public: 
hearing to be: held. : (Exhibits A-5, A-8,>A-39,1A-40,* 
C. A.. 3863-60). In the subject appeal, 3 residents de 

to be so notified were ee ‘on. eS) 


“Both sides 29th St: steam Weoley A tore eeiecieal mix 
Ave. Northside. ‘Woodley: Rd:from:28th to. 29th: = 
Streets. Both sides 29th Place.from Garfield St.to 
end of cul=de-sac:.south. “Both sides Garfield’ Ter. = 
“>from Garfield: St. to end of ‘cul-de-sac’ south: : cs cig 
side’ 29th St: from:Calvert St. to: Woodley: Rd.,'N- ge 
(Exhibits A-5, A-8, Aer rather: aha bests 
3863-60) | 


Plaintiffs consider such notified area as s be the: 2 
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Joseph Williams Rogers, Jr., architect: 


"We have prepared a simplified diagram showing the area 
embraced in the parish of the Church of St. Thomas 
Apostle. This diagram is in accordance with the parish 
map guide purchased from the Chancery office, Archdio- 
cese of Washington, and is hereto attached. The proposed 
school site - Lot 811, Square 2113 - is indicated in red 
near the center of the diagram. The green is the notified 
area. The-borders of the parish are indicated by a heavy 
dark line edged in red. In the lower left hand corner is a 
graphic scale showing the distance in feet. The-light 
pencil lines are 2640 feet or 1/4 mile apart, indicating a 
parish perimeter length of 8 miles, or-in urban dwellers' 
terms, an all day hike. The red section, Lot 811, is 
approximately 1-1/3.acres. The green, the notified area, 
is approximately 15 acres. The parish area exclusive of 
Rock Creek Park and the Zoo is approximately 1600 acres. 
These.facts simply point out that a parish school is not 
necessarily a neighborhood school. In this case, the . 
parish is 100 times as large as the notified area. 


‘Furthermore, the parish includes many different available 

zonings such as R-1-B, R-2, R-3, R-4, R-5-A, R-5-B, 
_R-5-C, C-2; and D-P. Parts of the parish, distant from 

the project site, are heavily populated and include many big 

apartment buildings and commercial establishments. " 

(Ex. A-35, C. A. 3863-60) 


"The proposed institution. . . must be considered as a 
private school servicing not a neighborhood but instead a 
large community."" (Ex. 6A, Pitfs’ motion for summary 
judgment, C. A. 3863-60) 


(The diagram is Ex. A-34, C. A. 3863-60; duplicate with 
original color markings is Ex. "A" to affidavit of John 
Wattawa, February 21, 1961, filed in C. A.. 3895-60) 


(a) 


Finding: 

“Ample parking space is provided to accommodate students, 
visitors and teachers." (Ex. 1, Pitfs' motion for summary judgment, 
C. A. 3863-60) 
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Defendants’ Evidence: 


“The plans submitted to and approved by-the Jocaaneraiae atk 
‘for five (5): off-street parking places: °- (Record age faces 
(Defendants' Memorandum, page ms 


| 
. Y 
| 
{ 


spaces are to be placed within the entranced 
building, trom ath Aree ener 


‘Plaintiffs: Evidence: 


General Sephen:Rs R. ‘Banmet 


"It appe: : 
to be used.as-an auditorium. : "You have heard from the 


gatherings; you have heard from the school 
that:these gatherings may be’ few at the 


"Phe stan cali for aa, 
only. In: this: connection night and: day after: 


persons the: Comcnatiacattt “pee 
forthe’ proposed. cra! show pasting pace or cay 


cars. . . which will certainly not take care of the auto- 
mobiles of the parents and friends who will attend the 
Christmas, Easter and other functions that are.a part of 
the curriculum of every well run school." (Tr. 74A, 74B) 


General Max S. Johnson: 


‘We are already completely saturated with cars and they 
aren't the cars of the property owners in the area... I 
came home from a weekend and cars were parked solid 
from here (indicating Garfield Street on the plan) to 

here. They were even parked in front of a fire hydrant. 
Three to four nights a week they are parked there.in that 
density."" (Tr. 79) | . 


Joseph Williams Rogers, Jr., architect: 


| i ; 
"There is only a total of five parking spaces provided 
under the alternate plans. This can only be considered a 
bare minimum for students, | visitors, and teachers,. leav- 
ing no provision for parking: in connection with assemblages, 
such as parent-teacher meetings, school suppers, school 
plays, graduation ceremonies, and the like." (Ex. A-35, 
C. A. 3863-60) bs 


Affidavit of John Wattawa, dated.March 6, 1961, filed in 

C. A. 3895-60, citing provisions of the District Zoning 
‘Regulations requiring two parking spaces for each three 
teachers and other employees except custodial personnel, 
for schools, nursery through Junior High School, all 
districts, and one parking space for each ten seats of 
occupancy capacity for the first 10, 000 seats, assembly 
hall, auditorium, and other specified public assemblage . 
places; in all districts except Central Business District; 
and providing that in the case of mixed uses, the parking 
spaces required shall be the sum of the requirements for 
the various individual uses computed separately in accord- 
ance with the Regulations, the parking spaces-for one use 
not to be considered as providing the required parking spaces 
for any other use. | 

Note: As-indicated above, Defendants advert to and rely 
upon plans submitted to and approved by'the Board. There- 
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fore, ‘Plaintiffs :reoffer. for the 

Joseph Williams Rogers, .‘Jr., 

1961; filed‘in-C. A: 3895-60, ‘establishing ‘that w 
the detailed building plans as approved: “there is: 


thereto, . on the first:(ground) floor;'and eight cl 
and living quarters,: including: dining room and 
the: second floor; that under renter and 


Finding: @ 
——"The use ois in knoe with the. general purpose : 
Zoning Regulations and maps’ and will not tend to have: 
upon the use of neighboring property: in accordance: 

and ar teas a Nee te 1, Plaintiffs: — for: eee 

SECS 00) id ie 


plans. which had been: submitted’ 
Board of Zoning‘ Adjustment (Reco: “A 3) 
that tie teat ceeiaed + actor 


(8) units soutatning € the: scien) a multi: 
separated from the schon iy, «cares ae 
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Note by Plaintiffs: What Mr. Collins actually said at the 
hearing on March 23, 1960, was "We wanted a school 
designed to fit in with the character of the neighborhood." 
(Tr. 27) 


Plaintiffs' Evidence 
General Stephen R. Hanmer: 


"The proposed architecture for the new buildings is 
definitely not' in keeping with the pattern set by homes 
constructed in the area. . . We sincerely recommend 
that this Board deny the appeal 5841 to grant an exception 
to build a school at 29th and Garfield Streets as not in the 
best interest of either the &. Thomas Apostle Church or 
the home owners-in the area, and as not in harmony with 
the general intent and purpose of the zoning laws and regu- 
lations which are designed to preserve residential areas 
and the use and quiet enjoyment thereof." (Tr. 4, 5) 


Joseph Williams: Rogers, Jr., architect: 


“The area surrounding the project site.is entirely resi- 
dential except for Maret School and the Swiss Embassy. 
The existing/Maret School was built as a residence, and 
was so used for over a hundred years. Today it is being - 
used virtually unchanged from its original residential 
character. The Swiss Confederation maintains its main 
pbuilding on 29th. Street and Cathedral Avenue as a residence 
for the. Swiss. Ambassador. The nearby Chancery isa 
sedate structure, and is entirely self -contained with its 
own off-street parking and services. The restraint and 
quality of the buildings with their landscaping make them 
an asset to any neighborhood. The location of the buildings ~ 
on 6-1/2 acres, and their character relieve them of any 
institutional appearance .. . 


"We strongly feel that such an over-extended program [as 
‘Defendants contemplate] is poorly conceived planning. It 
is non-conforming in character, and its forced scheme 
would be applied with no regard to the obviously adverse 
impact which it would have: upon this established 
residential neighborhood and its future." (Ex. A-35, C.A. 
. 8863 -60) 
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Joseph, Williams: Rogers, Jr., architect:,.° he 


_“The total picture now emerges:of: omnes proposal" :: eee 
‘A non-conforming multi-purpose institution requiring + ° 
between 15 and 16 acres,, but concentrated~ ‘into, less:than):: 1)! 
on-tenth of that space, to serve non-neighborhood purposes, 
the. site being; the last undeveloped: lot:in:a: carefully and) ree: 
wisely restricted area, the residential status of which has 
been twice reaffirmed:by. the Zoning: Commission’ within: ithe: 
last ten years. | ORS 


"It is difficult to imagine a combination of factors , which ay 
could be.more damaging to an established residential’ |: 
neighborhood:than those embraced in AppeHant*s proposal, 
namely (a) the:complete inadequacy of the: site; (b) the non- 
conforming character of the: institution; (c) immediate » 
proximity of the institution tothe: established reside 
neighborhood, ‘with no surrounding buffer: zone; (d) locat 
at the intersection of heavy and fast. moving traffic; (e) the. 
inadequate off-street parking facilities in an already... 0, 
saturated street parking neighborhood; and (f) ‘the: intrusion sas 
of a non-neighborhood service at the: expen. of a residential: 
neighborhood of substantial character, sloped in fegtte 
conformity with zoning programs. Tiaintatned ‘by the Zoning - 
Commission over the past 35 years, ‘ reiterated ‘within the: 
_ past ten years, and in reliance upon: which. the homes have i 
-“yeen’ purchased by the present owners.” oe 


- wphe public interest will'be ‘best served by ‘adhering to the eh 
long established residential pattern for the area, and: ‘by not. 
‘permitting the last remaining undeveloped 1-1/3 acres of © 
the tract of about 20 acres to become the site ‘of a non- 
forming, non-neighborhood institution, ’ —_ ¥ objectic 
able to adjoining and nearby property, and | injurious to it a8 i 
well."' (Exhibit 6A, . Plaintiffs’ no perpen judg- a 
ment,..C.. A. Sie 4 a 


otia 


“Conclusion 

“The intervenor -Detendant, applicant ‘before’ 
Adjustment, did not maintain the burdén 
8203. 8 of the Seer as Regulations; and. the 2 Board's 


276 
sustained by substantial evidence — in some instances were not 
sustained by any evidence. Therefore, the Board's decision was 
arbitrary, capricious, an abuse of discretion, beyond its powers, 
and void, and should be set aside, Plaintiffs' motion for summary 
judgment to be granted, and Defendants’ such motion to be denied. 
Respectfully submitted, 


/s/_John Wattawa 
JO attawa 


Harry M. Hull, Clerk Filed May 8, 1961 
ANSWER OF INTERVENOR-DEFENDANT TO 
MEMORANDUM [April 25, 1961] OF 
PLAINTIFF ROBEY 
"it is conceded that the intervenor-defendant had the burden 
of establishing that the proposed school would not be objectionable to 
adjoining and nearby property because of noise, traffic, number of 


students or otherwise objectionable conditions. " 


* * | * * * 


“Intervenor-defendant submits that it sustained the burden of 


meeting the conditions prescribed by the zoning regulations for. the 


granting of the special exceptions. " 


ORDER 
(Order of June 15, 1961, denying Plaintiffs' Motion for Su mY 5 age 
ment is printed as a part of Civil Action No.‘ 3863 =60; ‘at page'192 °°" 


supra. ) hae id aces 


| 
* * 


Harry M. Hull, Clerk — Filed June 22, 1961 


Motion by Phaintitts for Rehearing 
Come now Plaintiffs and move for rehearing herein because? sof 
errors of law and mistakes of fact i in the Court’ 8 Order entered herein 
on June 15, 1961, denying Plaintiffs’ Motion for summary jutginen eat, | 
and granting pa Motion for summary fedgment. : 
L : 
_ The Court found in its Order that "there was substantial evidence 
to support the action of the Board", presumably meaning its action in 
entering Order May 24, 1960 granting special exception intervenor- 
Defendant for the erection at 29th and Gartield streets, x W. ot a two- : 
story building accommodating “assemblage, convent, ane classrooms”. 
The Court did not make specific findings or conclusions, or indicate what : : 
it considered to be such substantial evidence, and particularize, “Aside < 


from such aspects, there is no issue herein as to whether the Board's | 


action was sustained by substantial evidence. Instead, the issues are 
as defined in paragraphs 30 and 31 of Plaintiffs’ Complaint, namely (a) 
that the Board's action in granting the special exception was arbitrary, 
capricious, an abuse of discretion, and beyond its powers, because 
Intervenor-Defendant did not establish, as was required by Section 
3101. 42 of the Zoning Regulations, under which his application was 
filed and prosecuted, by burden of proof as required by Section 8203.8 of 
the Zoning Regulations, that the institution "is not so located that it is 
not likely to become objectionable to adjoining and nearby property 
because of noise, traffic, number of students, or otherwise objection- 
able conditions", and that "ample parking space x x x is provided to 
accommodate the students, teachers, and visitors likely to come to the 
site by automobile", and that the use of the school "will be reasonably 
necessary or convenient to the neighborhood which it is proposed to 
serve", the record not supporting such findings, and (b) that the Board's 
action in granting the special exception constitutes a taking of property 
of Plaintiffs without due process of law, and a deprivation of equal 
protection of the law, and was without fair hearing, in violation of their 
rights under the Fifth Amendment to the United States Constitution, 


because the Board lacked jurisdiction and discretion to grant special 


exception unless Intervenor -Defendant established by burden of proof 


that each of aforesaid conditions under the Section 3101. 42 had been met, 
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and also because of the Board's violations of controling procedural 

regulations, as described in paragraphs $1(b),: 310, 3t ay and'$i(e)° 

of the Complaint. 
Intervenor-Defendant has himself admitted that basic visgue 1s 


whether he has met by burden of proof the: conditions prescribed! by the 
Zoning Regulations for:the granting:of the: special-exception; the chou. 
following appearing respectively at pages'2:and 5'of Answer‘of 


Defendant to Memorandum of Plaintiff Robey, dated May 8): 
matter (Case: No. 3863-60): rs ag 


nt te conceded that itis tateiciesoe once rad | 
aban af Sonoita tng that tus peopoeed SNE CREE SF 
be: objectionable to adjoining sad: nearby Yeoverty Docenes, 
of noise, traffic, number of eeadents, < or omere ee 


wintezvenor <dekesidsck: submits ‘that it sustained the: ee 
burden of meeting the. conditions prescribed: by. the Zoning 
Regulations for the’ granting ofthe: special: exception. ** : 


substantial evidence to support the action-of 


certainly does not rise to the level of: meeting by burden of root pose = 
of the several conditions expressly prescribed:in the: Zoning:Regulations 
for the granting of the special exception, : and the oneness = in 


does is:clearly:error. 


il 

The Court also finds in its Order dated June 15, 1961 that the 
Board's action "was not arbitrary nor capricious". 

Plaintiffs have consistently maintained, and stressed at the 
hearing on Marcy 24, 1961, that the findings of the Board were not 
supported by burden of proof, as required by the Zoning Regulations, 
and in some instances lacked any supporting evidence. As Defendants 
contended otherwise, the Court at the conclusion of the hearing directed 


them to prepare and submit a memorandum detailing the evidence, with 


record references, claimed by them to support each finding of the Board 


in its Order dated May 24, 1960. Defendants avoided complying with 
that direction. Instead they submitted a generalized memorandum, 
with no attempt to individualize the findings and to cite evidence claimed 
by them to support each. Pre sumably Defendants realized that 
compliance with the’ Court's direction would serve to underscore that 
none of the Board's findings was supported by burden of proof, and that 
some had no evidentiary support at all, so shown in the "Memorandum 
of Plaintiffs on Defendants' Joint Memorandum April 12, 1961", filed 
herein April 25, 1961. 

The action of the Board in making essential findings without 
supporting evidence was arbitrary and unlawful, requiring reversal of 


the Board's Order,’ and it was error for the Court to hold otherwise. 
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Vv 
Along with their Motion: for summary judgment, Plaintiffs filed: 
and served, as required by Local Civil Rule: 9(i), Statement of Material 
Facts As to Which There Is No Genuine Issue. Defendants failed to file 
any such Statement with their: Motion for: summary judgment, ‘nor did 
they, in opposing Plaintiffs’ Motion,: serve and file, as permitted: by: ‘the 
-Rule, "a concise statement of genuine issues setting forth all material 
facts as to which it is‘contended: there exists.a genuine issue necessary 
to be litigated". In the circumstances, it was:error for the ‘Court to: 
entertain: Defendants' Motion for. summary. judgment, lacking. as. it did” 
the above: required Statement, and error not to-assume thatthe facts’ 
claimed by Plaintiffs in their Statementwere admitted to exist... 


Vi lovanandl bhay 


section 3101. 1 of the Zoning:Regulations is as follows: ©)". 


"The R-1.District [One-Family Detached. Dwellings} is’ <"'< 
designed to protect quiet residential areas now developed. 
with one -family: detached dwellings and)adjoining vacant «= **': 
areas likely-to be developed for such purposes. . The regu-- 
lations are designed to stabilize: such areas and promote a: “- 
suitable environment for family life. For that reason | 
only a few additional and compatible uses are permitted." 


As heretofore shown, one of the "few additional and compatible ye : 
uses" permitted is a private school, (Section $101. 42), provided: that =": 
each and all of the conditions specified in the Section are met, 0 shown 
by burden of proof. (Section 8203. 8) The: Court's Order would in effect 


| 
| 
t 
f 
| 
' 
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nullify the provisions of the Sections 3101.1 and 3101.42, upon which 
purchasers of dwellings in R-1 Districts have relied, and upon which 
they had the right to rely, and would permit the Board to grant special 
exception for erection of a private school in an R-1 District, on the 
wholly different, general, loose, and ill-defined basis that its action 
in so doing was supported by "substantial evidence". 
VI 

It is earnestly urged that rehearing should be granted, and de- 
termination made thereat of the issues presented in Plaintiffs' 
Complaint; that Defendants should be required to comply with the 
Court's direction on.March 24, 1961 to submit Memorandum detailing 
evidence claimed by them to support each finding of the Board; also that 
the Court should make findings of fact and conclusions of law, and 
declare what it considers to be the law of the case, controlling legal 


principles, and effect to be given to the requirements in Sections 


3101. 42 for special exception, all for the guidance of the parties, and 


for consideration by the Court of Appeals-if its review should be invoked. 


/s/ John Wattawa 
John Wattawa 


* ag MCP RENE | 


Filed July 17, 1961 


WOODLEY HILL AREA HOME OWNERS 
ASSOC. , et al. 


¥. : CIVIL ACTION 
SAMUEL SCRIVENER, JR., et al. zo No. 3895-60 
As Members af the Board : 


of Zoning Adjustments, 
Dist. of Columbia. 


RALPH ROBEY, et al. | 
v. :... CIVIL ACTION 
JAMES E. SCHWAB, et al. > No, 3863-60 
As Members of the Board 


of Zoning Adjustments, 
Dist. of Columbia. 


Thureday, Joly is 1961: 

OFFICIAL TRANSCRIPT OF MOTION BEFORE THE HONORABLE 
LEONARD P. WALSH, Judge. | 
* * * * #) ; 
THE CLERK: The Case of Woodley Hill Area Home Owners and 


Samuel Scrivener. 


THE COURT: I know the case. You may proceed. 
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MR. WATTAWA: The Court in its order dated June 15, 1961, 
held there was substantial evidence to support the Board's action and 
that such action was not arbitrary or capricious. 

On April 12, 1961, the defendant submitted a memorandum of the 
evidence purporting to support the Board's findings. What did that 
memorandum show?! With respect to noise, it stated that Monsignor 
Moran had testified that he had had no complaints with respect to noise 
at the present school location, which is at 2701 Woodley Road and 2702 
27th Street. That is more than two blocks from the present site. That 
testimony, I think, is irrelevant. 

Then with respect to traffic there -- 


THE COURT: Mr. Wattawa, would it be irrelevant, because it 


is certainly a more congested neighborhood than the neighborhood the 


contemplated school is to be built on? 

MR. WATTAWA: I don't think you would prove there isn't noise 
in one place by proving there is not noise in another block two blocks 
distant. 

THE COURT: With the same children involved? 

MR. WATTAWA: It is a different location. 

THE COURT: But it is a more congested neighborhood than 


they are in at the present time. 
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MR. WATTAWA: I don't know, but I don't think that is a proper 


manner of proving whether there would be noise or not noise at another 


place two blocks distant. 
THE COURT: All right. 


(The order of July 17, 1961, denying Flaintiffs' Motion for Rehearing, 
is printed as a part of Civil Action No. 3863-60, at page 195, supra. ) 
* * * * * 
Harry M. Hull, Clerk Filed August 14, 1961 
NOTICE OF APPEAL 
Notice is hereby given this 14th day of August, 1961, that all 
plaintiffs hereby appeal to the United States Court of Appeals for the 
District of Columbia from that part of the judgment of this Court entered 
on the 15th day of June, 1961 which denies Plaintiffs' motion for summary 
judgment, and grants the motion for summary judgment of Defendants 
and Intervenor -Defendant. | 
/s/ John Wattawa 
[o) attawa 
Aan. 


* * * * * 


ORDER PRESCRIBING TIME FOR FILING AND 
DOCK&ETING RECORD ON APPEAL 


(This order was issued in both Civil Action Nos. 3863-60 and 3895-60 
and is printed at page 197, supra.) 


285-A 


RELEVANT DOCKET ENTRIES 
Civil Docket — Docket Proceedings 3895-60 


Complaint, appearance 


“Summons, copies (5) and copies (5) of Complaint 
issued ser all defts 11-28 -60 


Motion for temporary restraining order-and for 
preliminary injunction. i 


Motion: for temporary restraining order denied 
for reason that no showing of irreparable 
‘injury before motion for preliminary 
injunction ‘can be heard. ‘(fiat) 

Affidavit of Max s. Johnson 

Affidavit of Louise R. Smethurst 


Affidavit of John Wattawa 


Points and Authorities of pitts. 


Withdrawal of that portion of plt{é motion filed 
12-8-60 which .asks:for preliminary:.injunc+ 
.. tion per atty for pltfs. . ¢ 


Motion of defts to dismiss. or‘in the alternative to 
strike; c/m 12-19-60; P&A; appearance of 
Chester H. Gray, John A. Earnest,: Georg 
H. Clark, Robert R. Redmond, M. C, 2 .:/ 

. 12-19-60 set rip S40 


Motion of pltfs for leave to add Joseph J. Iigenfritz, 
Director, Departtmgntef Licenses and . . 
Inspections as a party deft; c/m 12-21-80; 
P&A 


Order adding Joseph J. Iigenfritz as Director, 
Department of Licenses and Inspections, 
District Bldg. , Washington, D. C.,.as 
party deft., and amending paragraph 4 of 
Complaint (N) 

Opposition of pltfs to motion to dismiss; c/m 
12-27-60. 


Motion of Patrick A. O'Boyle, Archbishop of 
Washington to intervene; P&A; c/m 
12-27-60; Exhibit; MC. ; Deposit by 
‘Hamilton & Hamilton $5..00; appearance 
of Hamilton & Hamilton, 916 Union Trust 
Bldg. filed 


Opposition of pltfs to motion to intervene; c/m1-4-61 filed 


Summons, copy and copy of complaint and order 
issued to Joseph J. Igenfritz as Director, 
‘Departmentof Licenses and Inspection. 
served 1-5-61. 


Motion of deft #6 to dismiss, or in the alternative 
to strike, c/m 2-2-61; appearance of Chester 
'H Gray, John A. Earnest, George Clark, 
’ Robert R. Redmond;:c/m 2-2-61. filed 
: 


Order consolidating with CA 3863-60. Walsh, J. 
Order overruling motions to dismiss. (N) ‘Walsh; J. 
Order granting motion of Patrick A. O'Boyle, Roman 


Catholic Archbishop of Washington, a corpora- 
tion sole to intervene {N) Walsh, J. 


Motion of pltfs for summary judgment; statement of 
material facts; P&A; c/m 2-13-61. M.C. 


Motion of defts Schwab, Scrivener, McIntosh, Clouser, 
Davis and Igenfritz and intervenor-deft Patrick 
O'Boyle for summary judgment; c/m; Exhibit 
A; Memorandum of P&A in opposition to pltfs' 
motion and in support of defts' motion for 
summary judgment; M,C. 2-17-61. 


Opposition of pltfs to defts' motion for summary ju 
ment; c/m 2-21-61. 


Affidavit of John Wattawa; c/s 2-21-61 and Exhibit A. filed 


Affidavit of John Wattawa. | filed 


Affidavit of Joseph W. Rogers, Jr.; c/m 3-20-61. | filed 
Affidavit of Joseph W. Rogers, Jr.; c/m 3-20-61. | filed 


Answer of intervenor-defendant to memorandum of | 
Ralph Robey; c/m 5-8-61 (filed in CA 3863-60) filed 


Memorandum of defts. and intervenor deft. showi 
findings of fact in order of zoning board. (fi 
in CA 3863-60) 


Order denying motion of pltffs. for summary judg- 
ment; granting motion of defts. and intervenor- 
deft. for summary judgment; order of Jan. 23, 
1961 granting prel. injunction discharged; 
return of $1600. 00 surety to be returned 
forthwith. (N). ee | Walsh, J. 


.Plaintiffs! memorandum of comments on answer of | 
intervenor-deft. May 8, 1961, to memo. of 
plaintiff Robey in C.A. 3863-60; c/m 5-10-61. filed 


Memorandum of: pltffs. on defts joint memorandum ~- 
April 12, 1961. filed 


Motion of pltffs. for rehearing; c/m 6-22; P&A; M.C. 


Opposition of defts. and intervenor to motion for 
new hearing; c/m 6-26. filed 


Order denying motion of pltfs for rehearing (N) 
(Filed in CA 3863-60) Walsh, J. . 


Notice of Appeal by pltfs; copies mailed to George H. 
Clark and to John L. Hamilton; Deposit by Wattawa 
$5. 00 filed 


Cost bond on appeal of pitfs with Glens Falls Insurance 
Co. in the sum of $250. 00 approved and filed 


Order denying motion of pitfs to restore injunction and 
bond during pendency of appeal; staying order of 
Court dated June 15, 1961 to and including 
August 18, 1961. (N) (original filed in 3863-60) Walsh, J. 


Transcript of proceedings, 7/13/61; pp. 1-20; (Rep: 
J. Maher) (Court copy) filed 


Transcript of proceedings, 7/13/61; pp. 1-20; (Rep: 
J. Maher) (Court copy) (Filed in C. A. 3863-60) 


Order extending time for filing record on appeal to 
and including September 30, 1961 (N) (filed 
in 3863-60) Youngdahl, J. 
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Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-4 
Form BZA-1 BOARD OF ZONING ADJUSTMENT 
DISTRICT OF COLUMBIA 
Appeal for Special Exception or Variance from the Zoning 
Regulations of the District of Columbia | 
Notice: (1) Any communication purporting to be an appeal will! be re- 


garded as mere notice ‘to seek relief until it is made on this form. 


Appeals must be typewritten or printed. All information shall be 


furnished by the appellant or applicant. A fee of $40.00 shall be 


paid to the D. C. Treasurer, before an appeal shall be accepted 

for hearing; except that such fee shall be: $20. 00 for the! filing of 
appeals or applications involving one family dwellings. | This fee 
need not be paid by a citizens" association or association created 
for civic purposes and not for profit. 
(2) Present this form in person in Room 204, District 
Building, DO NOT MAIL. | 
EE 
TO THE BOARD OF ZONING ADJUSTMENT: 
Appeal #5841 

Appeal is hereby made for a variance as provided by Section 
8207.11 or for a special exception ee provided by Section 3101. 42 of 


the Zoning Regulations. 
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Premises affected are located at 29th & Garfield Streets, N.W., on 
square 2113 lot 811 
Owner: Patrick A. O'Boyle Address: 1721 Rhode Island,Ave., N.W. 
Roman Catholic Archbishop of Washington 
Date of appeal 29 January 1960 


2 


INFORMATION REQUIRED BY THE BOARD 

(Give a clear and accurate description of the proposed work or 
use for which the appeal is made.) 

Construction of parochial school for St. Thomas the Apostle 
Church. 


If additional space is required use separate sheet of 
this size. (See reverse side) 


Submit plats drawn to scale, showing the boundaries and di- 


mensions of the lot; dimensions of the existing buildings and accessory 
buildings, and plans and elevations of proposed buildings to be erected 
or altered in sufficient detail to an understanding of the problem. State 
the existing and intended use of such building or part of buildings; the 
number of families or household units, if any, the building is designed 
to accommodate, and such other information as may be necessary to 
an understanding of the conditions which were the basis of the appeal. 
Give names and addresses of owners of all abutting property. 
W. Scott Lee, 2618 - 30th Street, N. W.; 


Swiss Confederation, 2900 Cathedral Ave., N.W. 


TO BE NOTIFIED OF APPEAL: : 


(Name) Hamilton & Hamilton 
(Address) 916 Union Trust 
Wash. 5, D.C. 


* i * 
Harry M. Hull, Clerk Filed February 17," 
| EXHIBIT A-5 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 


APPEAL NO. 5841 February 8, 1960 


TO WHOM IT MAY CONCERN: 

Official notice is hereby given that the Board of Zoning 
ment will hold a public hearing in Room 500, District Building, 
at 9:30 A. M., on Tuesday, February 16, 1960 in reference to 


the appeal. © 


of Patrick A. O'Boyle, Roman Catholic Archbishop of Washington:to 


" erect a parochial school for St.‘ Thomas the Apostle Church at the north- 


west corner of 29th St. and Garfield Sts., N. W., lot 811,. square 2113... 


At this time all interested persons will be given an opportunity 


tovexpress — 


their views. This will be the twenty-ninth case ‘to:be heard onthe above. 


date. 
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For additional information telephone or call at the Office of the 


Board of Zoning Adjustment, Room 204, District Building, 14th & E 


Sts., N. W., NAtional 8-6000, Branches 426 and 427. PLEASE USE 


APPEAL NUMBER WHEN REFERRING TO THIS CASE. 
/s/ Lois Poole 


LOIS POOLE 
Secretary 


* rd * * 
Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-6 
| Feb. 14, 1960 
Board of Zoning Adjustment 
D. C. Government 
District Building 
14th & E Sts., NW 
Washington D. C. 
Re - Appeal #5841 
Gentlemen: 

1 have no objections to the granting of zoning approval for the 
Parochial School at the Corner of 29th & Garfield Sts,,N.W., which 
is in the square adjoining the one in which my home is located. I feel 
that this is probably the best use to which this property can be improved. 
I now live next to the Maret School, and in the past have lived close to 
schools, and have never found them objectionable. 

| Yours Very Truly 
Louis T. Ransom 


$102. Hawthorne St. N. W. 


* 


Harry M. Hull, Clerk Filed February 12, 


EXHIBIT rea 


CONNECTICUT AVENUE CITIZENS ASSOCIATION 


WASHINGTON 8, D. c. | 


Bt aad 8 


$601 Connecticut Avene 
Washington 8, . Dz: Clee Pk 
February 15, 1960. 


Board of Zoning Adjustment 
District Building 
Washington, D. C. 


Gentlemen: _ RE: Case No. ‘seal a1 
You are advised that the Executive Committee of the Connecticut 
Avenue Citizens Association, at a sasetios held on February 14th, voted. : 
not to oppose the granting of a variance from the use proven to per: 
mit the erection of a parochial school for St. Thomas the Apostle Church: 


at the northwest corner of 29th and Garfield Streets, N.. Ww. 


The consensus of the mocting was that the erection of the proposed 
school, to replace an existing school in the vicinity, would be consistent 
with the needs of the ig cera and would be in ost public interest. oa 


Very truly yours, sees 
/s/ William E. ‘Spicer 


William E. Spicer 


President 
* 


Harry M. Hull, Clerk Filed February 17, 1961. 
EXHIBIT A-8 | 
BOARD OF ZONING ADJUSTMENT 
| Date -February 5, 1960 
Appeal No. 5841 
To the Chief of Police: 
Information relative to appeals before the Board of Zoning Ad- 
justment to be presented by the Police Department to interested residents - 


is submitted herewith. 


Date of Public Hearing February 16, 1960 beginning at 9:30 a.m. 


Place of Public Hearing:. Room 500, District Bldg., 14th and Penna. 
Avenue, N. W. . , ee 
Property involved in appeal: Northwest corner of 29th and Garfield 
Sts., N. W. 

Residents to be notified (one notice to apartment house): 

Both sides 29th St. from Woodley Rd. to Cathedral Ave. North » 
side Woodley Rd. from 28th to 29th Sts. Both sides 29th Place from 
Garfield St. to end of cul-de-sac south. Both sides Garfield Ter. from 
Garfield St. to end of cul-de-sac south. West side 29th St. from Calvert 
St. to Woodley Rd! N. W. South Side Garfield St. from 29th St. to 
Garfield Ter. N. W. 

Nature of Appeal: Erect a parochial school for St. Thomas the Apostle 
Church. 


shyelta 


Planning Office, Zoning Commission, Roc 


by telephoning National 8-6000, Branches 426 and : 


toa 


co 


\ 


To Captain, Police Precinct 


Pe 
anion 


cn ah 


ie! 


‘ 


Ata dy 
Hadhel Wide 


aka 
eed 


Ukr 
ae lial 


ey 
bss 


Nita aha 


Bvt ie Si Pd 
SSSR CUS a 
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8rd Endorsement.. Date Feb 15 1960 
To the Planning Officer, 
Board of Zoning Adjustment, 
Room 204, District Building 
Forwarded. 
/s/ Robert V. Murray 
Feb 15 1960 
Chief of Police 
* * * 
Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-9 
DR. RUFUS M. ROLL 
2909 Cleveland Ave., N. W. 
Washington 8, D. C. - 
March 7, 1960 
Mr. Robert Clauser, Secretary 
Board of Planning and Zoning Adjustment 
District Building 
14th and E St. N.W. 
Washington, D.C. 
Dear Mr. Clauser; 


I am writing you as a resident of Woodley Hill in regard to the 


building of a new schoo] by St. Thomas the Apostle Catholic Church at 


29th and Garfield St. N. W. 
There are already two schools in the area, the Maret School, 


which plans to build a new gymnasium in back of their present buildings,. 
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and the Oyster School at 29th and Calvert St, .one lock away. It is 
understood by the Citizens Association that there will be three buildings | 
on the present playground area at 29th and Garfield. ‘The architectural _ 
plan will not be in keeping with the neighborhood, which is all colonial 


and Georgian. I feel that they should be-made to put up buildings in 


keeping with the architectural plan of the area. | 
“Phe question of a playground, with three buildings on the site, 
is important. How do we know that the streets will'not ‘soon be ‘blocked 
‘off and children playing in the Street. Are parking facilities being pro-__ 
vided for these buildings on the Garfield St. side?” 
Very truly yours, o 


’ /s/ Rufus M. Roll 


RMR‘/ asr : Rufus:M. Roll, M. D. 


* : * * *| 
Harry M. Hull, Clerk Filed February 17, 
EXHIBIT A-10 eae 
KIWANIS CLUB OF NORTHWEST WASHINGTON | 
512 Evans Building, Washington 5, D. C. 
March 10, 1960 
The Board of Zoning Adjustment 
District of Columbia 
14th and E Streets, Northwest 
Washington 4, D. C. 


Gentlemen: 
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It has been brought to our attention that St. Thomas. Apostle 
Parish is seeking a zoning variance for its property at 29th and Garfield 
Streets, Northwest, in order to build a new school. This. property is 
within the territory from which our club draws its. membership. 

The. matter of the variance was brought up at a meeting of the 
membership, March 2. . Due consideration was given to the beauty of 
the neighborhood and the traffic situation which might be involved by the 
presence of a school at this location. Since there seemed to be no reason 
for a refusal of a zoning variance on either of these points, it was unan- 
imously . agreed that the Club go on record as favoring the zoning 
variance for this property. 

Yours sincerely, 
/s/ Conway T. Harding 


| Conway T. Harding 
President 


* * * * 


Harry M. Hull, Clerk Filed February 17, 1961 


EXHIBIT A-11 


UNITED STATES SENATE 
Committee on Finance 


-March 19, 1960 


Honorable J. L. Caillouet, Jr. 

Chairman 

Woodley Hill Area Home Owners Association 
2912 Garfield Terrace, N. W. 

Washington, D. C. 


Thank you for your miemorandim abot the Board of Zoning A 
ace 
struct a school, suitor and dornitory ont present sight 
playground at 29th and Garfield streets, Ne We. me 
T have heretofore signed a petition re 


| 
(2 
i 


petition was presented to me by'a housewife ofthe area. 


Tope thatthe Board of Zoning Adjustinent 


nl 


Harry M. Hull, Clerk ” Filed February 17, 1961 
EXHIBIT A-12 
INTERNATIONAL BANK FOR 
RECONSTRUCTION AND DEVELOPMENT 
1818 H Street, N. W. 
_ Washington 25, D. C. 
March 17, 1960. 

Board of Zoning Adjustments 
Government of the District of Columbia 
District Building . 
14th and E Streets, N. W. 
Washington, D. C. 


Subject: Recommendation of Zoning for 
School Under Appeal No. 5841 


Gentlemen: 

On my recent return from a business trip I found your notice of 
a public hearing on a request for zoning for the St. Thomas Apostle 
Church School proposed to be erected on the present playground at 29th 
and Garfield Streets, N.W. 


My home is located on Woodley Hill, directly above the play- 


ground area, at 2937 Garfield Terrace, N.W. 
After giving much though to this matter I have come to the con- 
clusion that the erection of a school on the subject property would 


greatly enhance our neighborhood. I therefore am happy to recommend 
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to you the approval-of the request. 
“Mery. traly yours, 
/s/ 3. A. Montealegre 


Jorge A. Montealegre 
Alternate Executive Director 


Harry M. Hull, Clerk Filed 4 February:17,, “1961: 


is S601 pie 
> -cWashington'8, ‘D.C. * 
- March 18, 1960. 


Board of ‘Zoning Adjustment 


Jal William E. ao 
> William E. Spicer 
President | 


Harry M. Hull, Clerk Piled February 17, 1961 
EXHIBIT A-14 

3111 Garfield St., N. W., 
Washington 8 D.C. 
March 22, 1960. 

Board of Zoning Adjustment 

Room 500, District Building 

14th & E Sts., N.W., 

Washington 4D. C. 

Gentlemen: 

I regret I cannot be present at the hearing on March 23, 1960, 
for the appeal by Saint Thomas Apostle Church to construct a school 
auditorium and dormitory on the site of the playground at 29th and 
Garfield Streets, N. W., but I want to register my protest against such 
re-zoning in a district already zoned R-1, and developed with one- 


family detached dwellings. 


This section was zoned for residential properties only after ex- 


haustive hearings and developed ackondiiels. The proposed school, 
auditorium and dormitory would, in my opinion, be detrimental to the 
resent and future values of the properties which gore parchased: with 
the knowledge that the area was zoned for strictly residential-A or R-1 
development. | 
| Respectfully, 
/s/ Raymond E. Read 


| Raymond E. Read. 
| Owner. 


Streets, N. W. consent to the.granting by. th 


Appeal No,, 5841 for the erection 


i earares 


T. J.. Costello - 


Louise E.. Fee | 


= “William E. -Fee Jr... 


Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-16 
We the undersigned who reside in the vicinity of 29th and Garfield 
Streets, N. W. consent to the granting by the Board of Adjustment of 
Appeal No. 5841 for' the erection of a parochial school for St. Thomas 
the Apostle Church at the northwest corner of 29th and Garfield Streets, 
N. W. 
ADDRESS 
Audrey Silcox 2827-29th Street, N. W. 
Norma Eisen 2827 29th Street, N. W. 
Lawrence Tepper _ 2809 Woodley Rd. N. W. 
James Tepper 2809 Woodley Rd. N. W. 
Frances C. Den 2932 Garfield Terr. NW 
Alfred A. Den 2932 Garfield Terr. N. W. 
Jorge A. Montealegre 2937 Garfield Terr. N. W. 
Yolanda B. de Montealegre 2937 Garfield Terr. N. W. 
Katherine E. Dillon 2933 Garfield Terr. N. W. 


William H. Devlin, M. D. | 2941 Garfield Terr. N. W. 


Dr. & Mrs. Eugene J. McDonald 3125 Garfield st. NW 


Anne Redden McDonald 3125 Garfield St. N. W. 
Saverio Terro 2849 - 29th Place 


Katherine T. Devlin 2941 Garfield Terr. N. W. 


Harry M. Hull, Clerk — Filed February 17, 1961. 
‘EXHIBIT A-17 on 
We, the undersigned, who reside in the vicinity of Twenty-ninth 
and Garfield Streets, consent to the granting by the Board of Adjustment is 
of Appeal No. 5841 for the erection of a Parochial Schoo for Saint * = 
Thomas the Apostle at the northwest corner of Twenty-ninth and Gar= 
field Streets, Northwest. ies ise 
‘NAME. 6 ADDRESS 
1. Arthur Reilly - 2869 28th N W. 


: 
: 
. Stefanie Reilly ec 2869 = 28th St: | sth 


Francis D, Flanagan 2838 - 28th St. NW. : 
Margaret L. Flanagan 2836 - 28th SENW 
J. Sullivan Jr 2823 28th St NW : 

Ta C. Sullivan 2823 28th St. N.W. 

. Jean G. Marcouyeaux 2808 29th Place N. We 
Marie G. Marcouyeaux 2808 29th Place N. W. 
Robert Crowley he gag Cathedral Ave N Ww 
Mrs. Charles F. Geiger 2811 Cathedral Ave N. Ww. ; 
Charles F, Geiger ' 2811 Cathedral Ave NW. 
Emily U. Crowley 2811 Cathedral ave. NW. 
Minna L. Ruppert 937 - 29th PINW : 


15. Mary Stewart French 
16. Anita M. Carton 

17. Mrs. Arnold R. Ronke 
18. Agnes Schaeffer 

19. 

20. 

Harry M. Hull, Clerk 
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2837 - 29th Place, N. W. 


2800 Woodley Rd. N. W. 
: 2726 Connecticut Ave, N. W. 


| 2818 - 27th St., N. W. 


Filed February 17, 1961 


EXHIBIT A-18 


We the undersigned who reside in the vicinity of 29th and Gar- 


field Streets, N. W. consent to the granting by the Board of Adjustment 


of Appeal No. 5841 for the erection of a parochial school for St. Thomas 


the Apostle Church at the northwest corner of 29th and Garfield Streets, 


N. W. 

NAME — 
Gene LaRocque ~ 
Sarah M. LaRocque 
Dorothy V. A. Dillon 
Melchior M. Sevarese M. D. 
Yolanda Houde 
Marilyn Donahue © 
John E McMullen 
Carlotta Pauline Sevarese 


Mary S. Bond 


ADDRESS 

| 2821 29th St N. W. 
! 2821 29th St. N. W. 
_ 2933 Garfield Terr N. W. 
_ 2823 - 29th St NW. D.C. 
: 2827 - 29th St, N.W. D.C. 
| 2827 - 29th St. N.W. 
| 2829 - 29th St. N. W. 

2823 29th N. W. 

2819 Woodley Road 
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Lewis A. Bond 2819 Woodley Road 

W. J. Bushwaller itt 2815 Woodley: Road, N.W. 

(Mrs. Lewis) mn | 

Jeannet Sigler 2813- Woodley Rd. 
hs 


Lewis A. Sigler 2813 Woodley Rd 

Mrs. L Tepper (ti(«é‘«ét OB Woodley Ra. N.W. : 

Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A- 19 : 

We the cadeiatened who reside inithe vicinity of 29th and Garfield — 

Streets, N. W. consent to the granting by the Board of Adjustment of ; 

Appeal No. 5841 for the erection of a parochial school tor St.Thomas 

the Apostle Church at the northwest corner of 29th and Garfield Streets, 

N. W. oo 


NAME 3 ADDRESS . 


Elizabeth E. Locke | 2827 : 2th St. N. W. | : Bed 
Joyce Guldin 2827 29th st. No W. : S 3 
Mary Allen 2827 2eth St. N. w. : 

Hill Baston.: : 2800 Woodley Road aw 
Joe Mertes “Hotel Sheraton Park | 


Hugh R. Gallagher 2900 Connecti Ave. N. Ww. 
George A. Hernan 3415 38th St. N We oe 


Richard G. ‘Gabel 3.04 2T18 Onday St. we a 
John E, Carroll ES gat Connecticut Ave N. Ww. o 


ponte 
ek 
t 
Ls 
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John J. Courtney Kennedy -Warren 

Charles H. McEnerney Jr. 2795 - 28th St NW 

J. Landgraff 2807 - 28th St. N. W. 

Elizabeth C. Kelly 2822 - 28th St N. W. 

Francis J. Kelly 2822 - 28th St NW 

Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-20 


2909 Garfield Terrace, N. W. 
Washington 8, D. C. ° 


Feb. 15th 1960 
To Board of Zoning Adjustments 
Room 204 
14th & E Sts. 
Washington, D. C. 
Dear Sirs: 

As a property owner at 2909 Garfield Terrace I wish to object 
to the rezoning of the play ground on the corners of Woodley Road and 
Garfield & 29th Sts, The parking is already a problem with the two 
hotels within walking distance & with the school proposing to erect a 
Hall for various functions & no: parking facilities, we will have a 
parking situation worse than Georgetown, with a great deal of noise & 
accompanying confusion. 


Itrust you will also consider the very real issue of safety raised 


by the introduction of several hundred children at this extremely crowded 


it 


This creates a situation of oe ehh: : 


WE, the undersigned as ? 


i8Th oA pe tl 
aa «i i 


aj se 


Zoning Regulations; hasbeen led by: 


ro 
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AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 


eee 


HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 
Arthur S. Henning ! 2728 - 32nd St NW 
Alice T. Strong 2712 - 32nd St NW 
Francis S. Coolidge 2905 - 32nd St NW 
Christine F Middleton 2908 32nd St N W 
W Burt Nye , 3002 - 32nd St. NW 
A L Staples | 3004 - 32nd St, N. W. 
E S Krutney | 3005 32.St NW 
Florence J Fairman | 2770 32 St NW 
Helen T. Maemdry | 2744 - 32nd 
Harry M. Hull, Clerk | Filed February 17, 1961 
EXHIBIT A-22 7 
Appeal No. 5841 
PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL AT 
29th STREET AND GARFIELD ST. _N. W. 
TO: BOARD OF ZONING ADJUSTMENT: 
We, the undersigned, being owners and residents of sipenty 
in the vicinity of Lot 811, Square 2113, with reference to which an 


appeal for a special exemption, as provided by Sec. 3101.42 of the 


Zoning Regulations, has been filed by St. Thomas The Apostle Church, - 
for the purpose of erecting a parochial ‘School, PROTEST THE GRANT- : 


ING OF SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL : 


CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEP IATE. 


THE VALUE OF OUR PROPERTY INCREASE TRAFEK: AND NOSE | 


AND OTHERWBSE LESSEN THE PEACEFUL ENJOY MENT OF OUR. 
HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


NAME 


Sallie Metz Biddle -«-«=—=—=—=«3808 Cleveland Ave. N. oe : 
Ellen Blair Jackson 3133 Conn. Ave abi 
Mrs. Robert E. Lee Hall 2819 - 29th St. N. W, Be 
Mildred F. O'Sullivan ) 2745 - 29th St N Ww. 
Grace L. Parkinson 2745 - 29th St, NY Ww. 


R. E. Hall Coal Blag, 1130 - Teh st. nw i 


Mrs. E. M. Pickens 2745 - _ 29th St XN. We ee 


Mrs. Evelyn H. Kramer 2745 - - 29th St. n. We ee 
(Mrs. ) Hazel V. Strohecker 2745 29th . N. W. 
‘Mrs. E. A. Gundeck 4545 Conn. Ave. #1011 


Harry M. Hull, Clerk 7 Filed:February 17, 1961 
EXHIBIT A-23 
Appeal No. 584 
PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL 
AT 29TH STREET AND GARFIELD ST., N.W. 
TO: BOARD OF ZONING ADJUSTMENT: 

We, the undersigned, belle owners and residents of property in 
the vicinity of Lot 811, Square 2118, with reference to which an appeal 
for a special exemption as provided by Sec. 3101. 42 of the Zoning 
Regulations, has been filed by St. Thomas The Apostle Church, for 
the purpose of erecting a parochial school, PROTEST THE GRANTING 
OF SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL 
CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEPRECIATE 3 
THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 


ce SS SS eee —_— ee e_ — e_e_—o—w 


AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 


HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


NAME. | ADDRESS 
Andre & Josette Cornu | 2857 - 29th Pl. N.W. 
Marshall McNeil | 2845 - 29th Place, N.W. 
Tadicella Seitz , 2821 - 29th Pl. 
Dr. and Mrs. Wm. J. G. Davis 2805 - 29th Pl. N.W. 


Brig. Gen. & Mrs. S. G. Hanmer 2833 29th Place N. W. 
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John Wattawa --  2809-= 20th Place, NuW.:- 
S. Milton Simpson..." - Lo. 2818 29th: PL, NEW: = = be LSS 

Judson W.. Bowser o) ) :2984 Garfield St, NOW /is0 : Ss 
Huty L. T.. Blod 2800 29th Place, NW... 


rpikhy 


G. M. Rosen ~~ 3106 Cleveland Ave. NW nae 


General Leigh Wade 3065 Clev Av 
Mrs. Leigh Wade $065 Clev 


‘Mrs. Rudolph Stanley-Brown. 2750 - $2nd Street, NW. 


Mr. & Mrs. MartinCodel = 2701. - $2nd StN.W. 


ae 


Harry M. Hull, Clerk =. 20/5 - Plled Rebroary: 
EXHIBIT A-24 i ope Sa et 
PETITION IN OPPOSITION TO APPEAL OF STz3 8 22) 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL'SCHOOE ©) 
AT 29TH STREET AND GARFIELD ST., N.W. 
Wash D.C. : 
To: | BOARD OF ZONING ADJUSTMENT: 


WE, the undersigned, being owners and residents: of: creer 


the vicinity of Lot 811, Square 2113, with reference to which an: 


ey 
for a special exemption, as provided by See. S101. 42 of the Zoning 
Regulations, has been filed by st. Thomas The Apostie Church, for the 
purpose of erecting a parochial school, ‘PROTEST "THE GRANTING OF 
SAID APPEAL, OPPOSE ANY’ CHANGE INTHE RESIDENTIAL Tee 


Recacciaes 


CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEP 


THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 


AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR- 


HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


Allen E. Wallup, MD 
Katherine H. Walker 
M. Ishaq 

H. Ishaq 

Frank A. Braisted 
Margaret B. Braisted 
Mr. and Mrs. Pembroke Jones 
Rudolph T. Harrell 
Kilda M. Harrell 
Mrs. H. R. Jaffe | 
Mr. H. R. Jaffe 
Barbara J. Burris’ 


Howard L. Burris’ 


Harry M. Hull, Clerk 


2924 Cleveland Avenue 


'2924 Cleveland Avenue 
3102 Cleveland Ave 

3102 Cleveland Ave 

3104 Cleveland Ave NW 

| $104 Cleveland Ave NW 

| 3100 Cleveland Ave NW 

: 3014 Cleveland Ave. N.W. 
| 3014 Cleveland Ave. N. W. 
i 2936 Cleveland Ave. NW 

| 2936 Cleveland Ave. NW. 
| 3084 Cleveland Ave. N.W. 


- 3084 Cleveland Ave N.W. 


Filed February 17, 1961 


EXHIBIT A-25 


PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL 
AT 29TH STREET AND GARFIELD STREET, N.W., 


a 


WASHINGTON, D. C. 
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To:. : BOARD OF ZONING ADJUSTMENT: »!°:20:: feet RG GRAL ace Nt 
We, the undersigned, ‘being owners and: residents af property: in 
the vicinity of Lot 811, Square 2118, with reference’ to which an appéal 


for a special exemption, as provided by Sec.: 3101. 42 ofthe: Zoning 
Regulations, hasbeen filed by.St. Thomas.The Apostle Church,* for’: 


the purpose of erecting a parochial school, PROTEST THE GRANTING os 


OF SAID APPEAL, OPPOSE ANY. a IN THE RESIDENTIAL 


CHARACTER OF THE | NEIGHBORHOOD WHICH WILL: DEPRECIATE 
THE VALUE OF. OUR PROPERTY, 1 INCREASE: -TRAPFIC ‘AND NOISE 
AND OTHERWISE LESSEN THE PEACEFUL, ENJOYMENT OF OU 
HOMES, AND PETITION THIS BOARD x) DENY SAD ABP 


Mr. & Mrs; H. L Glidden 9-0 © 2937. Cathedral’ Ave. CO'5-0083: 


Mr. & Mrs. Irwin S. Decked’) © . :2921-Cathedral- Ave: N. Wi HO 2-3868 — 


Ramsey S.:Fenton | . ee yd bo 2919 Cathedral Ave,’ NvW.:° Be 
Josephine F. Wyman © 9°. 2927 Cathedral Ave: NW: DE2: 
S$. BWyman |) 3, "2989: Cathedral Ave; N.We <o!°% 
Oscar Schneider, °° ~~ -2905:Cathedzal Ave. NEWS! 
Sally W. Schneider)" ©. 2005:Cathedral Ave. NiW. 202 


Mrs.<G.\Louis Weller» 1 =. 2929\Cathedral Avenue, N. We 
! r+ 2928 Cathedral Ave. “NeW.” ae 
2923 Cathedral Ave. N. W. 


Mrs. Agnes A. Schoemaker 
Mrs. P. S. McCormick 
Philip L. Robb Mr.' & Mrs. 
William T. Blain 


May E. Blain 


Harry M. Hull, Clerk 
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3005 Cathedral Ave. AD 4-2948 
| 3025 Cathedral Ave. 

2985 Cathedral Ave. DE 2-6827 
| $202 Cleveland Ave. N. W. 
~ 3202 Cleveland Ave 


Filed February 17, 1961 


EXHIBIT A-26 


PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL 
AT 29TH STREET AND GARFIELD STREET, 

N. W., WASHINGTON, D. C. 


en Oe 


TO: BOARD OF ZONING ADJUSTMENT: 


We, the undersigned, being owners and residents of property in 


the vicinity of Lot 811, Square 2118, with reference to which an appeal 


for a special exemption, as provided by Sec. $101. 42 of the Zoning 


Regulations, has been filed by St. Thomas the Apostle Church, for the 


purpose of erecting a parochial school, PROTEST THE GRANTING OF 


SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL 
CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEPRECIATE 


THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 


oe Se ese 


AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 


HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


Mr. & Mrs. Robt. C. Lewis 
Mrs. Joseph P. O'Hara 
Mr. and Mrs. John C. Pool 


A. A. Oil 
E. Weiss 


(Lt. Gen.) Samuel D. Sturgis 
Mrs. O. C. Trayel, Jr. 


Ruth Montgomery 


Robert H. Montgomery 


Robert H. Montgomery 


Ruth Montgomery 


Harry M. Hull, Clerk ~ 


Helen Bliss Schuman 
Richard H Todd 

Lydia D. Todd . 

J. L. Caiflouet, Jr. . 
Elizabeth L. Caillouet 
Mary E.. Hanes 
Dorothy LeBourgeois. 


R. B. Warner 
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2813 Sist St. N.W. 
2809 31st St. N. W. 
2805 Sist St. N.W. 
3033 Cleveland Ave. 


3017 Cleveland Ave. 

3107 Garfield St. 

3107 Garfield St. 

3220 Cleveland Ave. 

$220 Cleveland Ave. 
= 


EXHIBIT A-27 


2948 Garfield Ter: 
2960 Garfield Ter’) 
2960 Garfield Tér ae 
2912 Garfield Terrace 
2912 Garfield Terrase 

. 2800 Woodley Rd.. 
2800 Woodley Rd.” 

' 2910 Garfield st. Ag ere 


2829 Sist St. N.W. 


3025 Cleveland Ave. 


Filed ‘February 17, '1961 


| 


Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-28 


Appeal No. 5841 
PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL 
AT 29TH STREET AND GARFIELD ST., N. W. 
TO: BOARD OF ZONING ADJUSTMENT: 

We, the undersigned, being owners and residents of property in 
the vicinity of Lot 811, Square 2113, with reference to which an appeal 
for a special exemption, as provided by Sec. 3101. 42 of the Zoning 
Regulations, has been filed by St. Thomas.The Apostle: Church, for 
the purpose of erecting a parochial school, PROTEST THE GRANTING 
OF SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL 
CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEPRECIATE 
THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 
AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 
HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 

NAME | ADDRESS 
Diana D. Norris 2909 Garfield Terr. N. W. 


Frank W. Norris , 2909 Garfield Terr. N.W. 


Ora Lee McDonald - 2921 Garfield Terr. N.W. NO 7-0898 


Harry A. McDonald | 2921 Garfield Terr. N. W. 


Ruth Montgomery 2950 Garfield Terrace, N.W. 


Robert H. Montgomery 


Helen P.. Jackson 
Stewart M. Pratt 

Marim P. Pratt 

Jesse E. Calhoun 

Mrs. Mildred B. Calhoun 
Thomas B. Calhoun 

G. S. Seibold 

Ejma E.. Byers 

Marie R. Byers» 


Harry M. Hull, Clerk 
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2950 Garfield Terrace N..W 


2948 Garfield Terrace N. W. 
2944 Garfield Terrace, N.W. 


2944 Garfield Terr N. W. 
2927 Garfield Terr:N. W. 
2927 Garfield Terr N. W. 


2927 Gargield Terr. N.W. | 


2945 Garfield Terr. ‘N. W. 
2801 29th Place, N.W. 
2801 29th Place.N. W. 


le 
! 


Filed February 17, 1961 


EXHIBIT A-29 


PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL - 
AT 29TH STREET AND GARFIELD ST., N.W. 


TO: BOARD OF ZONING ADJUSTMENT: 


We, the undersigned, being owners and residents of pions in 


’ the vicinity of Lot 811, Square 2113, with reference to which an appeal 


for a special exemption, as provided by Sec. 3101.42 of the Zdning 
Regulations, has been filed by St. Thomas The Apostle Choreh, for 
the purpose of erecting a parochial school, PROTEST THE GRANTING 
OF SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL 
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CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEPRECIATE 


THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 


AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 


HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


NAME 
Dorothy Disney Markaye 
Mrs. Luther H. Evans 
Mrs. W. J. Faircloth 
Mrs. D. Tschiffely 
Mrs. Chas. B. Paul, Jr. 


Mrs. Paul Weir 


Harry M. Hull, Clerk 


Ethel S. Pilson 
Richard H. Todd 
Halbert M. Sloat, Jr. 
John C. Pool 

Jane W. Pool 

Newton B. Parker 
Cary M. Parker 


Jonathan W. Sloat 


ADDRESS 
2817 Woodley Rd. 
3105 Garfield St., N. W. 
2851 29th St., N. W. 
2844 - 28th St. NW. 
2846 - 28th St., N.W. 


2848 - 28th St. 


Filed February 17, 


EXHIBIT A-30 


3006 Garfield St. 
3000 Garfield St. 
2930 Garfield St. 
2809 - 31st St. 
2809 - 31st St. 
2901 Cleveland Ave 
2901 Cleveland Ave 


2930 Garfield St. 


Harry M. Hull, Clerk . Filed February 17, 1961 


EXHIBIT A-31 
PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL 
AT 29TH STREET AND GARFIELD ST., N.W. 
TO: BOARD OF ZONING ADJUSTMENT: 

We, the undersigned, being owners and residents of property in 
the vicinity of Lot 811, Square 2113, with reference to which an appeal 
for a special exemption, as provided by Sec. 3101. 42 of the Zoning 
Regulations, has been filed by St. Thomas the Apostle Church, for the 


purpose of erecting a parochial school, PROTEST THE GRANTING OF 


SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL | 
CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEPRECIATE 


THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 


AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 
HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL : 

NAME ADDRESS 
Geraldine E. Sloat 2930 Garfield St. 
Helen M. Johnson - 2910 Garfield st 
Max S. Johnson 2910 Garfield St 
Janet B. Beebe 2914 Garfield St. 
Walter Townsend "2980 Garfield St. 
Katherine Robey” 2926 Garfield st 


2922 


Henry Munroe 
sry Munroe 


Juliet G. Munroe 
tufiet TG. Munroe 


Ralph Robey 


SFT yh Sere vy 


Richard L. Wilson 
Rirhara 1, Wilson 


therine M, , Wilson 


Pesthwoy tye NY 


Margaret C. Bowles. eae 


Marparn if On’ 


Ethel Pilson Warwick. 3006, Garfield:Sts, 


Khas Pps aitethiaia 


Richard Cobia Warwick, S0QG-Gastiaid sts, 


Mt ave cst 


i H i 
mice acer 


TO: BOARD OF ZONING ADAUSTMENE 
We,, the. undersigned, being owners.and residents-ef-propersytr: - 
‘he vicinity of Lot $11, Square 2113,. mith reierence-te-whiehamappeai:- 
for es : Special exemption, _as provided. by-Sec...3104,-42. of: the-Zenine=-- 
Regulations, has been tiled by St. Themas.The-Apestie:Chureh--for—- 


the purpose of erecting a parochial schogl,, PE 


ran y Say }" | ‘ sar Macs ve, 
CHARACTER OF THE, NE 
CHYATAL TEE : 


THE VALUE OF our PROBERTY “TN 
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AND OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 


HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


NAME ADDRESS 


Wash B. Williams 2949 Garfield Terrace 
Dorothy Henry Mackaye 2817 Woodley Rd. 
Elizabeth Eadie 2819 - 29th St., N.W. 
Annie C. Jones 2818 Cathedral Ave. 
Albert Campbell 2857 - 29th St. N. W. 
F. F. Merritt- 2835 - 29th St., N.W. 
Mary C. De Risi 2849 - 29th Pl. N. W. 
Walter H. Sholes 2841 - 29th St., N.W. 
W. G. Branley 2843 - 29th St., NW 
Mary N. Busby 2849 - 29th St N. W. 
Elizabeth S. Morgan 2610 - 31st N. W. 


Dr. W. A. Morgan 2610 - 31st N.W. 
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Henry Munroe 2922 Garfield St. 
Juliet G. Munroe 2922 Garfield St. 
Ralph Robey 2926 Garfield St. 
Richard L. Wilson ‘2918 Garfield St 
Katherine M. Wilson 2918 Garfield St. 
Margaret C. Bowles 3 2934 Garfield St. 


Ethel Pilson Warwick 3006 Garfield St. 


Richard Cobin Warwick 3006 Garfield St. 


Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-32 
PETITION IN OPPOSITION TO APPEAL OF ST. 
THOMAS THE APOSTLE CHURCH FOR SPECIAL 
EXEMPTION TO ERECT A PAROCHIAL SCHOOL 
AT 29TH STREET AND GARFIELD ST., N. W. 
TO: BOARD OF ZONING ADJUSTMENT: 

We, the undersigned, being owners and residents of property in 
the vicinity of Lot 811, Square 2113, with reference to which an appeal 
for a special exemption, as provided by Sec. 3101. 42 of the Zoning 
Regulations, has been filed by St. Thomas The Apostle Church, for 
the purpose of erecting a parochial school, PROTEST THE GRANTING . 
OF SAID APPEAL, OPPOSE ANY CHANGE IN THE RESIDENTIAL 
CHARACTER OF THE NEIGHBORHOOD WHICH WILL DEPRECIATE 


THE VALUE OF OUR PROPERTY, INCREASE TRAFFIC AND NOISE 
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AND-OTHERWISE LESSEN THE PEACEFUL ENJOYMENT OF OUR 


| 
HOMES, AND PETITION THIS BOARD TO DENY SAID APPEAL: 


| 
NAME ADDRESS 


Wash B. Williams 2949 Garfield Terrace 
Dorothy Henry Mackaye 2817 Woodley Rd. 
Elizabeth Eadie 2819 - 29th St., N.W. 
Annie C. Jones 2818 Cathedral Ave. 
Albert Campbell 2857 - 29th St. N. w. 
F. F. Merritt- 2835 - 29th St., N.W. 
Mary C. De Risi 2849 - 29th Pl. N.W.- 
Walter H. Sholes 2841 - 29th St., N.W. 
W. G. Branley 2843 - 29th st., NW 
Mary N. Busby 2849 - 29th St N.W. 
Elizabeth S. Morgan 2610 - 31st N. W. 


Dr. W. A. Morgan 2610 - 31st N.W. 


Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-33 
BLISS PROPERTIES 
1673 Columbia Road, Northwest 
Washington 9, D. C. 
ADams 4-3500 
March 22, 1960 
Board of Zoning Adjustment 
District Building 


14th & E Streets, N.W. 
Washington, D. C. 


Re: Appeal No. 5841 


Gentlemen: 

It has come to our attention that Patrick A. O'Boyle, the } 
Roman Catholic Archbishop of Washington, has applied for a zoning 
exception to erect a parochial school for St Thomas the Apostle 
Church at the northwest corner of 29th & Garfield Streets, N. W. 
This company is the owner of the apartment building located at 2800 
Woodley Road, N.W., on the southeast intersection of 29th & 
Garfield Streets. This will advise you of our consent to the applica- 
tion made for the erection of St Thomas the Apostle School. 

ALONZO O. BLISS PROPERTIES, 


By /s/ James.M. G. Shea 
cretary 


Harry M.. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-35 


JOSEPH WILLIAMS ROGERS, JR. 
ARCHITECT 


Subject - General observations on the alternate plans for the 
St. Thomas Apostle Parish School, dated February 
23, 1960, and their orientation in the community. 
These plans were not available to us before or during the hear- 
ing held March 23, 1960. Consequently, they were not and could not 
be considered at that time. There will be no inclusion in thes¢ remarks 
of the legal aspects involved. This is simply a general ecusiaeration 
from a planning viewpoint. | 
We have prepared a simplified diagram showing the area 
embraced in the parish of the Church of St. Thomas Apostle. ‘This 


diagram is in accordance with the parish map guide purchased|from 


| 
the Chancery Office, Archdiocese of Washington, and is hereto 
| 


attached. The proposed school site - Lot 811, Square 2113 - is 
indicated in red near the center of the diagram. The green is the 
notified area. The borders of the parish are indicated by a heavy dark 
line edged in red. Inthe lower left hand corner is a graphic scale 
showing distance in feet. The light pencil lines are 2640 feet or 1/2 
mile apart, indicating a parish perimeter length of 8 miles, or in 


urban dwellers' terms, an all day hike. The red section, Lot /811, is 
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approximately 1-1/3 acres. The green, the notified area is approxi- 
mately 15 acres. The parish area exclusive of Rock Creek Park and 
the Zoo is approximately 1600 acres. These facts simply point out 
that a parish school is not necessarily a neighborhood school. In this 
case, the parish is 100 times as large as the notified area. 

Furthermore, the parish includes many different available 
zonings such as R-1-B, R-2, R-3, R-4, R-5-A, R-5-B, R-5-C, C-2, 
and S-P. Parts of the parish, distant from the project site, are 
heavily populated and include many big apartment buildings and 
commercial establishments. 

The area surrounding the project site is entirely residential 
except for Maret School and the Swiss Embassy. The existing Maret 


School was built as a residence, and was so used for over a hundred 


years. Today it is being used virtually unchanged from its original 


residential character. 

The Swiss Confederation maintains its main building on 29th 
Street and Cathedral Avenue as a residence for the Swiss Ambassador. 
The nearby Chancery is a sedate structure, and is entirely self- 
contained with its own off-street parking and services. ‘The restraint 
and quality of the buildings with their landscaping make them an asset 
to any neighborhood. The location of the buildings on 6-1/2 acres, 


and their character, relieve them of any institutional appearance. 
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Any comment on the plans themselves for the proposed ‘school 
is not to be construed as criticism of the architect. Rather it is a 
questioning of the basic concept of this land usage. The architect is 
not always a free agent. The owner's aspirations become his, | and he, 


unfortunately, inherits the client's limitations. 


In this case, the architect has been asked to design on 1-1/ 3 
acres a school whose facilities would far exceed those of the Maret 
School which is practically in the center of 8-1/2 acres of attractively 
landscaped grounds. The impossibility of designing such an institution 
as that contemplated by the Appellant, which will not adversely affect 
the neighborhood, becomes increasingly clear when we consider that 
the minimum standard for any new school in the District is 5 acres. 
St. Thomas's request for the additional two grades automatically 
raises the standard to 10 acres. In addition to the school itself, there 
would be living quarters within the building for the staff, and a large 
multi-purpose room with stage and kitchen, the latter facilities being 
obviously designed for use in connection with large gatherines When 
the proposed multi-purpose room would be used for assemblage 
purposes, the seating capacity would be at least 250. There is only a 
total of five parking spaces provided under the alternate ‘inns! This 


can only be considered a bare minimum accommodation for students, 


| 
visitors and teachers, leaving no provision for parking in connection 
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with assemblages, such as parent-teacher meetings, school suppers, 
school plays, graduation ceremonies, and the like. 

We now see that the land required for these contemplated 
purposes - grades one through eight, residences for staff, proper 
landscaped off-street parking in connection with the multi-purpose 
room activities - is approaching the total area of the 16 acres now 
occupied by Maret School, the Swiss Confederation, and the project 
site. But instead of 16 acres, the proposed institution is to be 
compressed into 1-1/3 acres directly abutting the developed residential 
area on Garfield Street and the only outlet of 29th Place. Sucha concen- 
tration is directly contrary to sound standards of today’s urban plan- 
ning, and is highly undesirable. 

Furthermore, the 8-foot wide walk serving the 17-foot wide 
egress opening into Garfield Street, as indicated on the alternate plans, 
would render any fencing or screening along Garfield Street entirely 
pointless, because this 8-foot wide opening in the fence would become 
a major access to and from the building and grounds. 

We feel strongly that such an over -extended program is poorly . 
conceived planning. It is non-conforming in character, and its forced 
scheme would be applied with no regard to the obviously adverse impact 
which it would have upon this established residential neighborhood and 


its future. 
June 22, 1960 


/s/ J. W. Rogers, Jr. 


Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-36 
BEFORE THE ZONING ADJUSTMENT BOARD 
District Building 


Washington, D. C. 


APPEAL OF CHURCH OF ) 
) No. 5841 
ST. THOMAS APOSTLE ) | 


SUPPLEMENT TO MEMORANDUM BY THE WOODLEY HILL 
AREA HOME OWNERS ASSOCIATION FOR RECONSIDERA- 


TION OF THE BOARD'S ACTION, AND FOR REHEARING 


Pursuant to permission granted by the Board earlier today, 
the Woodley Hill Area Home Owners Association presents this further 
ground for reconsideration and rehearing: | 

Section 8203. 4 of the Zoning Regulations is as follows: 


"A public hearing shall be held on each appeal 
or application to the Board." 


As stated in the Association's Memorandum: the Appeal is 
dated January 29, 1960. Hearing was held March 23, 1960, and it 
dealt with plans filed by Appellant along with the Appeal. These plans 
provided for the erection of three separate buildings, namely a'one- 
story school, a one-story multiple purpose building so-called, and a 


convent of two stories. 
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Thereafter, on April 11, 1960, Appellant, as already stated, 


filed alternate plans providing, in lieu of the three buildings, for a two- 
story building accommodating a large multi-purpose room with stage and 
kitchen on the ground floor, and classrooms and liv-quarters for the 
teaching staff on the first floor. No hearing was held on these alternate 
plans, and the Board did not grant the Association's request to strike 
such plans from the record. On May 24, 1960, the Board entered its 
Order herein, the arrangement authorized therein, namely for "a two- 
story building accommodating assemblage, convent, and classrooms":, 
being in conformity with the alternate plans which are no less objection- 
able to the Association than the original plans. 

By submitting materially different proposals to the Board on 
April 11, 1960, after the hearing had been held and the record closed, 
Appellant in effect filed a new Appeal or new application, and therefore 
a public hearing on the same became mandatory under Section 8203. 4 but 
nevertheless was not held. 

WHEREFORE, for the additional reason of non-compliance with 
Section 8203.4, the Motion for reconsideration and for rehearing should 
be granted. 

Respectfully submitted, 


WOODLEY HILL AREA HOME OWNERS 
ASSOCIATION 


Copy to By /s/ John Wattawa 
John L. Hamilton, Esq. John: Wattawa 
Union Trust Building 1317 F Street, N. W. 
Washington 5, D. C. Washington 4, D.C. 


June 22, 1960 its Attorney 


Harry M. Hull, Clerk Filed February 1%, 1961 


Appeal #5841 June. 29, | 19 


Mr. John Wattawa, 
1317 F Street, N. W. 
Washington 4, D. C. 
Dear Mr. Wattawa: 
The Board of Zoning Adjustment on June 28, 1960, granted -your 
request for a rehearing of the appeal of Patrick A. O'’Boyle, Roman 
Catholic Archbishop of Washington to erect a parochial school for 
St. Thomas the Apostle Church at the northwest corner of 29th.and - 
Garfield Sts. N. W.,. lot 811, square 2113. 
This will be the first case to be heard by the Board at He next 


hearing which will be held on June 20, 1960, beginning at 9:30 


in Room 500, District Building. | 


Testimony by argument will be limited to fifteen (15) minutes for 


both those in favor and those opposed to the appeal. | 


Yours very truly, 


BOARD OF ZONING ADJU: 


By Cre At re 

W. E. Chase, 

CC: Mr. John L. Hamilton Administrative Officer. 
Union Trust Building 
Washington 5, D. C. ae 
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Harry M. Hull, Clerk _ Filed February 17, 1961 


EXHIBIT A-38 
Appeal #5841 July 7, 1960 
Mr. John Wattawa, 
1317 F Street, N. W. 
Washington 4, D. C. 
Dear Mr.. Wattawa: 

Please refer to my letter to you dated June 29, 1960, relative 
to rehearing of the appeal to erect a parochial school for St. Thomas 
the Apostle Church at the northwest corner of 29th and Garfield Sts. 
N. W., lot 811, square 2113. In the second paragraph I stated that the 
next hearing would be on June 20, 1960. This of course should have 
been July 20, 1960. 

Yours very truly, 
BOARD OF ZONING ADJUSTMENT 
By 
W. E. Chase, 
Administrative Officer. 

Mr. John L. Hamilton, 

Union Trust Building 

Washington 5, D. C. 

Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-39 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 
APPEAL.NO, 5841 July 8, 1960 


TO WHOM IT MAY CONCERN: 
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Official notice is hereby given that the Board:of Zoning Adjustment 


- will hold a public hearing in Room 500 of the District Building: beginning 
at 9:30 a.m., on Wednesday, July 20, 1960, in'reference to the rehear- 
ing of the appeal of Patrick A. O'Boyle,° Roman Catholic Archbishop of 
Washington to erect a parochial school for St. Thomas the ‘Apostle Church 
at the northwest corner of 29th St. and Garfield Sts., N. W.-, lot'811, 
square 2113. At this ‘ime all interested persons will be given an oppor- 
tunity to express their views. This will be the first case’to be heard’ | 


on the above date. ' 


Testimony and argument will be limited to fifteen (15) minutes for - 


both those in favor and those opposed to the appeal. | 
For additional information telephone or call ‘at the’ Office of the ~ 
Board, Room 204 of the District Building at 14th and E'Sts., NW. 
National 8-6000, Branches 426 and 427. PLEASE USE APPEAL NUMBER 
WHEN REFERRING TO THIS CASE. eee 
/s/ Lois J. Poole 
LOS J, POOLE si 
‘Secretary saeeue 
Harry M. Hull, Clerk : Filed February 17; 1961 
EXHIBIT A-40 
BOARD OF. ZONING ADJUSTMENT 
Appeal No. 5841: er Date July 8, 1960 
To the Chief of Police: : 
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Information relative to appeals before the Board of Zoning 
Adjustment to be presented by the Police Department to interested resi- 
dents is submitted herewith. 


Date of Public Hearing Wednesday, July 20, 1960 beginning at 9:30 a.m. 


Place of Public Hearing: Room 500, District Bldg. , 14th and Penna. 


Avenue, N. W. . 
Property involved in appeal: 
Northwest Corner of 29th And Garfield Sts., N. W. 
Residents to be notified (one notice to apartment house): 
Both sides 29th St. from Woodley Rd. to Cathedral Ave. North side 
Woodley Rd. from 28th to 29th Sts. Both sides 29th Place from Garfield 
St. to end of cul-de-sac south. Both sides Garfield Ter. from Garfield 
St. to end of cul-de-sac south. West side 29th St. from Calvert St. to 
Woodley Rd., N. W. 

. Nature of Appeal: 
Erect a parochial school for St. Thomas the Apostle Church, 

Residents are invited to be present at the public hearing to 
express their views and opinions in regard to the above appeal. Any 
further information regarding the matter can be obtained from the 
Planning Office, Zoning Commission, Room 204, District Building, or 
by telephoning: NAtional 8-6000, Branches 426 and 427. 

/s/ R. O. Clouser 


R. O. CLOUSER 
Planning Officer 


Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-41 
HAMILTON AND HAMILTON 
UNION TRUST BUILDING 
WASHINGTON 5, D. C. 
July 22, 1960 
Board of Zoning Adjustment 
Zoning Commission 
District Building 
Washington, D. C. 
IN RE: Appeal No. 5481 - Appeal of Patrick A. O'Boyle, Roman 
Catholic Archbishop of Washington, to Erect a Parochial 
School for St. Thomas the Apostle Church 
Gentlemen: 


Iam this day in receipt of a copy of a letter directed to Samuel 
| 
Scrivener, Jr., Esq., Chairman, Board of Zoning Adjustment, dated 


July 21, 1960, from John Wattawa, attorney for the Woodley Hill Area 


Home Owners Association. 
In the Memorandum, Mr. Wattawa has stated that there was no 
legal basis for the Motion made by me to exclude certain documentary 
evidence proferred by him and has cited the case of O'Boyle v. |Coe, 
et al, 155 Fed. Supp. 581. I respectfully submit that the statement 


of the court in that case is not applicable to the present situation. Since 


_ $84 


the Hearing, counsel for Appellant has had an opportunity for the first 
time to read the proferred exhibits. Having now read them, counsel has 
no.objection to the Board considering exhibits if it desires. 

Yours very truly, 

/s/ John L. Hamilton 
JLH/ags 
cc: John Wattawa 


Delivered by hand to the Board of Zoning Adjustment, Zoning Commission, 


and to John Wattawa, Counsel for Woodley Hill Area Home Owners Associ- 

ation, July 22, 1960. 

Harry M. Hull, Clerk Filed:Februgry.17, 1961 
EXHIBIT A-42 

Appeal #5841 August 18, 1960 

Mr. Jobn Wattawa, 

1317 F St. N. W. 

Washington 4, D. C. 

Dear Mr. Wattawa: 

The Board of Zoning Adjustment on August 17, 1960, denied 
your request for a rehearing of the appeal of Patrick A O'Boyle, Roman 
Catholic Archbishop of Washington to erect a parochial school for St. 
Thomas the Apostle Church at the northwest corner of 29th Street and 


Garfield Street, N. W., lot 811, square 2113. 
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Yours very truly, 
BOARD OF ZONING ADJUST 
By 
W. E. Chase, eee 
Administrative Officer. 
Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-43 
Appeal #5841 3 August 18, 1960 
Mr. John L, Hamilton, pre 
Union Trust Building, 
Washington 5, D. C. 


Dear Mr. Hamilton: 


The Board of Zoning Adjustment on August 17, 1960, amended 


its order dated April 25, 1960, in appeal #5841 to permit grades one 


through eight with a maximum of 200 children, _ 
Yours very truly, 
‘BOARD OF ZONING ADJUSTMENT 
By 
W. E. Chase, 
Administrative Officer. 
Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-44 
LAW OFFICES OF 
JOHN WATTAWA 
1317 F Street Northwest 


Washington 4, D. C. 


August 26, 1960 
Board of Zoning Adjustment 
District Building 
14th and E Streets, N. W. 
Washington 4, D.C. 
Dear Sirs: Appeal of Church of St. Thomas Apostle 
No. 5841 
On August 19, 1960, I received the following letter: 


"GOVERNMENT OF THE DSTRICT OF COLUMBIA 
Board of Zoning Adj ustment 


Appeal #5841 August 18, 1960 
"Mr. John Wattawa 
1317 F Street, N. W. 
Washington 4, D.C. 
Dear Mr. Wattawa: 
The Board of Zoning Adjustment on August 17, 
1960, denied your request for a rehearing of the appeal 
of Patrick A. O'Boyle, Roman Catholic Archbishop of 
Washington to erect a parochial school for St. Thomas 
The Apostle Church at the northwest corner of 29th 
Street and Garfield Street, N. W., Lot 811, Square 2113. 
Yours very truly, 
BOARD OF ZONING ADJUSTMENT 


By /s/W. E, CHASE 
Administrative Officer" 


Thereafter, on examining the file at the Board's offices, I ascertained 


from it for the first time that the following letter had also been written 


to Appellant's attorney: 
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"GOVERNMENT OF THE DISTRET OF COLUMBIA 
Board of ecu: ee aa feu 


Appeal #5841 

“Mr. John L. Hamilton. 
Union Trust. Building 
Washington 5, D.C. 


Dear Mr. Hamilton: 


The Board of Zoning Adjustment.on August 17, 1960, amended if 


its Order.dated April 25, 1960). jm: Appeal #5841;; 4o-permit 
grades one through eight with a maximum of coarse” 


pS a hs 


Yours. very truly, | 


"BOARD OF ‘ZONING —— ; 


By /e/ We EB CHASE - 
_. . Administrative-Officer™: 


Low of no Order dated April 25, 1960, nacional : 


none. On May 24, 1960, the Board did enter.an Order,:mimeographed a 


copy.of which I received the following day; :as:did. others) in interest: 


¥ there is in fact no Order dated April 25,:1960,. then the Board's pte 


~“aetion on August 17, 1960, as reported inthe: letter: to ‘Mr. : Hamilton? us 


was tantamount to amending a non-existent Order. 


estes 


me 


Under orderly. procedure, the granting of a rehearing — Rs 


iy, Ya 


cally vacates a prior Order. Accordingly it must be assumed that 


granting of the rehearing herein on June 28, "1980 served to vacate 


Order of May 24, 1960. 


the 
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hearing”, from which it is apparent that such rehearing shall afford 
full opportunity to be heard, and not be arbitrarily confined to 15 


minutes. The error is compounded when, as has been previously 


pointed out, the persons notified of the rehearing could not know what 


plans would be considered, or what regulations would be regarded as 
governing. | 
Please advise as to what determinative Order, if any, now 
stands entered in this Appeal, and also what action, if any, has been 
taken upon (1) oral motion made July 20, 1960, on behalf of the Woodley 
Hill Area Home Owners Association, supported by its. Memorandum 
filed July 22, 1960, for full kcaring on the plans formally submitted 
by Appellant for the first time on July 20, 1960, and (2) Motion by the . 
Association, dated July 21, 1960, "for Reversal of Ruling on Admis- 
sibility of Documents Proferred at the Rehearing July:20, 1960, and 
for Incorporation into the Record which is to be considered of all 
Evidence theretofore Presented in this Proceeding". 
Very truly yours, 
IwW/W /s/ John Wattawa 
cc Mr. Scrivener 
Mr. Clouser 
. Chase 
~ Schwab 


. Mcintosh 
. Hamilton 


Harry M. Hull, Clerk Filed February 17, 1961 
| | ‘ 

| EXHIBIT A-450 8 

| | : 

Appeal #5841 Sey! September'15,° 1960 

Mr. John L. Hamilton, ae ae in] 

Union Trust Building, 
Washington 5, D.C. 
Dear Mr. Hamilton: 

Please refer to my letter of August 18, 1960, in which ladvised : 


you of a revision of the ‘Board's order dated April: 25, ‘1960 ‘in appeal 


#5841. Lbelirab ios oes oaks oi 
The April 25, 1960 date’ was in error. and’ a shave: dead nies 

of May. 24, 1960. i 
Yours-very’ tray, : 

BOARD OF. ZONING seine 


W. E. Chase, ; 
Administrative Officer. 


By 


cc: Mr. John Wattawa, r 
1317 F Street, N. W. | 
Washington 4, D. C. | 


Harry M. Hull, Clerk Filed February17, 1961. 


EXHIBIT A-4600 3) 2 ees 
} [eek Sane 
Mr. John Wattawa, 


1317 F Street, N. W. 
Washington 4, D.C. 


Dear Mr. Wattawa: 

Please refer to my letter of August 18, 1960, advising you of a 
denial by the Board of Zoning Adjustment of your~ request for rehearing 
of the appeal of Patrick A. O'Boyle, Roman Catholic Archbishop of 
Washington to erect a parochial school for St. Thomas the Apostle 
Church at the northwest corner of 29th Street and Garfield St.. N. W. , 
lot 811, square 2113. 

This letter was in error and should have stated that your re- 


quest for further rehearing is denied. 


The question raised in your latest letter of August 26, 1960, con- 


cerning the admissability of certain documents, which is a part of the 
formal record of this case, will be submitted to the Board at its next 
meeting for consideration. 
Yours very truly, 
BOARD OF ZONING ADJUSTMENT 
By 
W. E. Chase, 
Administrative Officer. 
CC: Mr. John L. Hamilton, 
Union Trust Building, 
Washington 5, D. C. 
Harry M. Hull, Clerk Filed February 17, 1961 
EXHIBIT A-47 


Appeal #5841 October 5, 1960 


Mr. John Wattawa, 
1317 F Street, N. W. 
Washington 4, D. C. 


Dear Mr. Wattawa: 


In further response to your: detter of August 26, 1960 and your 


recent communication of October 4, 1960, you are advised thatthe. Bit < 
Board at its meeting held on September. 30,..1960, reviewed the satis 
and the evidence in appeal #5841 and directed you be informed-that alt 
evidence submitted, including the disputed documents proferred bys : 
objectors on July 20, 1960 and all; evidence heretofore-submitted dn’: 
this procéedine: was reviewed and. considered by: the Board prior to. 
final decision rendered in this.case., 4.00) oY Se 
Yours very. truly; 23d : 
|W. E. CHASE,» 3) 
Administrative Officer: 
CC: Mr. John Hamilton, | 
Union Trust Bidg. 
Washington 5, D. C. 
Harry M. Hull, Clerk oo, Filed February: 17; 
EXHIBIT :A-48 = 
DAVS, SMITH & TOOMEY 
. LAW OFFICES . 


October.7,:-1960:~ =: 


Board of Zoning Adjustment of the 
District of Columbia 

14th and C Streets, N. W. 

Washington, D. C. 


Re: Appeal Number 5841, 
St. Thomas Apostle Church 


Gentlemen: 

I entered my appearance as attorney at law for Wash B. 
Williams, 2949 Garfield Terrace, N. W., Washington, D. C., ata: 
public hearing held on-March 23, 1960 in the above captioned matter ~ 
set for public hearing on the said date. 

I was advised as of yesterday that the Board of Zoning Adjust- 
ment of the District of Columbia had reopened the said case and that 
another public hearing was held on an amended petition and/or new 
petition on July 20, 1960. Idesire to advise the Board that Ihadno ~ 
previous knowledge of the determination reached by the Board both on 
the original application and as to the resetting of the matter for further 
public hearing. Not having been advised of the Board's actions, I did 
not attend the said hearing in the behalf of my client who under law has ~ 
a right to be heard, express his objections or approval of the Board's 
actions. 
i In view of the foregoing I herewith request copies of the de- 
cisions reached by the Board arising out of the protest that I personally 


-made-in my client's behalf on March 23, 1960 and to all subsequent 


Board of Zoning Adjustment-of 
the District of Columbia 


“Very truly yours, ah 


1s, ‘Manuel J. Davis . 
- MANUEL J: -DAVS 


John Wattawa, : End: 
1317 F Street, N. Ww. 
Washington 4, D. Coycio: 


Louise Smithhurst, Esq.: 
1511 K Street, N. W. 
Washington, D..:C. 


. John. L. ‘Hamilton, | Esq. 
Union Trust Building 
Washington, D.C. 


Harry M, Hull, Clerk: = (+11) Filed’ February-17 
EXHIBIT A-49: 


. HAMILTON AND HAMILTON: teva? 


H 


UNION ‘TRUST; BUILDING fet 


WASHINGTON 5; ‘D.C 


Board: of Zoning aeteet 
District aura 
Washington 4, D, C. 
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IN RE: Appeal of Patrick A. O'Boyle, Roman Catholic Archbishop 


. of Washington, to Erect a Parochial School for St, Thomas 
the Apostle Church -- Appeal No. 5841 
Gentlemen: 3 

On October 8, I received a copy of a letter addressed to the 
Board of Zoning Adjustment from Manuel J. Davis advising that he had 
entered his appearance for Wash B. Williams, 2949 Garfield Terrace, 
N. W., Washington, D. C., at the hearing held on-March 23, 1960, and 
that he had not learzed until the day before this letter was written that 
the Board had reopened the case and that another public hearing was 
held “on an amended petition and/or new petition" on July 20, 1960. 

_ Mr. Davis states further in his letter that the matter be reset for public 
hearing in order that his client, through his attorney at law, may be 
given the opportunity "to participate in a public hearing involving a 
public issue". 

L enclose herewith a'copy of a letter directed to Mr. J. L. 
Caillouet, Jr., from Manuel.J.. Davis, dated October 14, 1960, which 
for some reason was forwarded to ‘me. I believe the Board should have 
this letter before it'in reaching any determination of this matter, and. I 
request that a copy of this letter be made a part of the record in this 
case. 

Yours very truly, 


/s/ John L. Hamilton 
John L. Hamilton 


Enc. 


ce: Manuel J. Davis, Esq. 

John Wattawa; Esq. 

Louise Smithhurst, E . 
aoa L. Caillouet, Jr. ” ue 


‘LAW OFFICES’ 
October 14; °1960°° °° bya sae 


“Mr: J. L. Caillouet, Jro° 
1346 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Dear’Mr. Caillouet: ~ 


recently held by the Board of Zoning Adjustment ¢ of the seman ee ; 
Columbia. | ee 
Personally, [have no sbjection: to joining hands with all. ay good. 
neighbors in processing this matter through the Federal Courts, = 
judgment, however, dictates that I refrain from becoming a party to ar 
proposed litigation in view of the fact that Iam per scat tty contesting 2 
the action taken by the Board for the reasons set out in my letter of 
October'?, 1960. Ipersonally believe that my personal attack on the 
decision of the Board may further delay the Board's final determination. 
Ialso believe that’ any aes t that we’ can: secure should Best serve ‘our: 


pti 
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I will therefore continue my attack on the Board directly with 
the Board and in the event that Mr. Wattawa files his suit while my 
action is still pending before the Board of Zoning Adjustment af the 
District of Columbia, I can always file suit and predicate my claim on 
the additional grounds referred to in my letter of October 7, 1960. 

Feel assured Iam totally in sympathy with the cause and that I 
am available for consultation as well as any action that may be necessary 
as an outgrowth of this matter. 

Sincerely yours, your neighbor, 
MJD:11 : MANUEL J. DAVS 
CC: John Wattawa, Esq. 
Louise Smithhurst, Esq. 
John L. Hamilton, Esq. 
Harry M. Hull, Clerk , Filed February 17, 1961 
EXHIBIT A-50 
Appeal # 5841 October 21, 1960 
Mr.. Manuel J.. Davis, . 
Suite 428 Barr Bldg. 


910 - 17th St.. N. W. 
Washington 6, D.C. 


Dear Sir: 


Enclosed is a copy of the Board's Order of April 25, “1960, 


officially entered on: May 24, 1960 in appeal #5841. This order was 
‘amended on August 17, 1960 by permitting school grades one through 
eight with a maximum of 200 children. This is in partial response-to 
your letter of October 7, 1960. 
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- Your request that this matter be reopened for public hearing ‘will 


be submitted to the Board for its consideration at its next meeting to be 


held about. the end of the month. 


Harry M. Hull, Clerk 


Appeal #5841 
Mr. Manvel J. Davis, 
Suite 428 Barr Bldg. 


910 - 17th St. N.W. 
Washington 6, D. C. 


Dear Mr. Davis: 


in further. response to your letter dated October 7, 1960 where in ee rea 


Yours very truly, 


BOARD OF ZONING ADJUST: 


W. E. Chase, : Ea ae eae 
Administrative Officer. eae 


Filed February 17, 
EXHIBIT A-51 fae 


1961 


November 1, 16 


. you requested that the Board of Zoning Adjustment reopen for public 


hearing the appeal of Patrick A. O'Boyle, Roman Catholic Archbishop 


of Washington to erect a-parochial school for St. Thomas the is 


ens 


Church, you are advised that the Board under date of October a1, 1960. 


denied your request for a reopening of this appeal. 


Yours: very truly, 


hae 
‘ BOARD OF ZONING ADJUST 


_W. E, Chase, 


Harry M. Hull, Clerk | Filed February 17, 1961 
EXHIBIT A-52 
Appeal #5841 ' i December 19, 1960 
Mr. Johbn.Hamiiton, Esq. 
Attorney-at-Law, 
Union Trust Building, 
Washington, D. C. 
Dear Mr. Hamilton: | 
The Board of Zoning Adjustment on December 13, 1960, approved 
building plans submitted in comnection with the appeal of St. Thomas the 
Apostle. The site plan with the exception of the screening plan required 
under condition "b" of the Board's order which was also approved. A 
new screening plan for Board consideration must therefore be re- 
submitted. | | 
Yours very truly, 


BOARD OF ZONING ADJUSTMENT 


By 
W. E. Chase 


| Administrative Officer. 
Harry M. Hull, Clerk | Filed February 17, 1961 
| EXHIBIT A-53 
BOARD OF ZONING ADJUSTMENT 
DOCKET BOOK 
| APPEAL NUMBER 5841 


DATE OF FILING January 29, 1960 


NAME OF APPELLANT 
ADDRESS 
LOCATION OF PREMBES AFFECTED “Northwest corner of 


Garfield St. N.W 


Both sides 29th PL. trom Gartiela St to end of cat 


ORDER OF THE BOARD: | 
Granted (Limited rehearing on 7/20/60) 
Vote for: -Clouser, Scrivener, Davis & McIntosh - No: Schwab 
Order amended 8/17/60 to grades 1 thru 8 & 200 students max. 
Reopening denial - Oct. 31, 1960 | 
Date of notifying appedlant "Votes on Order: Yes No 
of order May 24, 1960. | Scrivener x 
Fee of $40.00, paid Jan 29, 1960. ! Clouser 


Fee returned , 19_. | McIntosh 


Schwab 


Davis 


Se 
Habs ky 


